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the Economy 





Cost of Living UP. The Consumer Price Index stayed level for two months 
September and October—but between October and November 
it again began its ascent. During this period, it rose .4 per cent 

Higher prices for the new model automobiles is given 

reason for the increase. Prices were higher in most 

major groups of goods and services, also. Food was the 


group in which prices receded slightly. The November 
sumer Price Index stands at 121.6 (1947-1949 100) 
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Manufacturing DOWN. Ave 
down, but only 
Wages and . 


however, rose one cen 
Hours of factory production rkers declined 
the lowest level for this month since 1949. 


Spendable earnings of factory production workers dropped 
slightly. After deductions for federal income and soc ecurity 
taxes, weekly spendable earnings of factory workers averaged 
$74.91 per week for a worker with tl ree dependet ts 
without dependents received $67.51. As a result of the 
in the Consumer Price Index, the purchasing power ot 
able earnings declined 3.3 per cent compared witl 
chasing power Ol a year ag 


Consumer UP. Consumer credit is up about $20 million 


pol 


tor the montl 
. of October over the previous month, but this increase is very 
Credit slight when compared with an increase of about 120 millio 
in October of last year. Installment credit extended totaled 
3,511,000,000. Installment credit repaid totaled $3,426,000,000 
T excess increased total installment credit outstanding to 

,244,000,000. 
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DOWN. Unemployment increased in 
which is considerably hig than a ye 
rose from 18 to 23 per tl 
from 22 to 13 per thousand 


thousand, and they exceeded total hiri 


r 
t 
Three fifths of 149 major areas surveye 


of Employment Security 
report increases 
have been 
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industrial DOWN. The Federal seasonally adjusted 
woven 


index of ust iction continued to decline in 
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Decisions of Courts and 
Administrative Agencies 








Refusal by the United States S Supreme Court to review five 
labor cases.—The Supreme Cour ‘efusal to reviev labs 
cases has left the following lit In ettect he alleged endn 


shutdo 


Lockout of employees for holding a meeting in derogation 


of agreement permitted.— An employer's refusal to allow s 


vees to resume 


strike 
were tol 


suspen -d for the day 
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second-shift employees actions in leaving the plant to attend a 

meeting constituted an act of insubordination. As such the 

employer's act of refusing to operate the second shift was a 

reasonable disciplinary measure and not an unfair labor practice. 
5 CCH Lapor Law Reports (4th Ed.), § 35,014. 


Supreme Court vacates blanket state court injunction of 
picketing.—W here a state court enjoined all picketing by a union, 
the Supreme Court set the injunction aside in part. However 
the High Court stated that a state court may lawfully enjoin 
strikers and union representatives from threatening, intimidating 
or coercing any of the officers’ agents or employees of the em 
ployer, and obstructing the free use of the streets or entrances 
of the plant. The Supreme Court agreed with the state court 
that a large group of strikers loudly shouting insults, such as 
“fat scabs” and “cotton-picking fools” at nonstrikers constituted 
incitement to violence. In the majority of the Court’s view 
“if a sufficient number yell any word sufficiently loudly showing 
an intent to ridicule, insult or annoy, no matter how innocuous 


the dictionary definition of that word, the effect may cease t 


be persuasion and become intimidation and incitement to vio 


lence.” However, in enjoining all picketing the state court 
“entered the pre-empted domain of the National Labor Relations 
Board,” according to the High Court. As such the Supreme 
Court vacated that part of the state court decision affecting 
peaceful picketing but left in effect the injunction dealing with 
violence. Chief Justice Warren and Justices Douglas and Black 
stated that the injunction as a whole should be vacated as Con 
gress has given the NLRB exclusive jurisdiction over this entire 
area.—Youngdahl v. Rainfair, Inc., 33 Lapor Cases ¥ 71,120 


Injunction denied for breach of no-strike contract.—\\ here 
a district court enjoined the breach of no-strike clauses in union 
contracts, the federal appellate court in New York ruled that 
such breaches could not be enjoined under the Taft-H: 
provision giving federal courts authority over such matters 
\lthough the United States Supreme Court ruled in Te-xtile 
Workers v. Lincoln Mills (32 Lapor Cases § 70,733) that the 
Norris-LaGuardia Act did not prevent an injunction against the 
breach of a contract arbitration clause, the appellate court stated 
that the Taft-Hartley Act did not wipe out the prohibitions 
against strike injunctions found in the Norris-LaGuardia Act. 
In differentiating between a refusal to arbitrate and a peaceful 
strike, the court stated that a refusal to arbitrate is not protected 
against an injunction while a peaceful strike is. According to 
the court “even though the [Supreme] Court found that an 
agreement to arbitrate is the guid pro que [something for something | 
for an agreement not to strike, this does not mean that because 
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the former is specifically enforceable the latter is also.” I 
answering the contention that Congress had repealed the Norris 
LaGuardia Act by implication in the enactment of the T: 
Hartley Act the court stated, “The mandate of $4 of the 
Norris-LaGuardia Act has been an expression of national policy 
for many years. If this policy is to be changed it should be 
changed by Congress, and not by judicial legislation or inven 
tiveness. It is our conclusion that Congress did not repeal § 4 
of the Norris-LaGuardia Act by enactment of § 301 of the Taft 
Hartley Act.”—Bull Steamship Company v. Seafarers’ Internationa 
Union, 33 Lapor Cases ¥ 71,095 
The court ruled, in a companion case, that the fact that 

strikers covered by one of the contracts were supervisory pet 
sonnel who were not covered by the Taft-Hartley Act did not 
vitiate the anti-injunction protection.—Bull Steamship Compas 


Varine Engineers, 33 Lapor Cases § 71,096. 


Union must pay $400,000 in damages for interference with 
business.—\Vhere a union assembled a group of workers and 
marched on a mine to force its closure until the employer signed 
a contract, it was held liable for $300,000 in actual damages and 
$100,000 in punitive damages. A federal trial court ruled that 
the willful and malicious conduct of the union’s agents entitle 
the employer to punitive as well as actual damages under Tet 
nessee law. The malicious conduct occurred after the employe 


refused to sign a contract because a majority of his en 


pl \ ee 
| 


lé en 


did not want to be represented by the union. Upon t 


ployer's refusal to recognize the union, the union marched about 


75 workers to the mine where they threatened the employees 

management officials and customers with violence. At the same 

time the railroad track to the mine was blown up and va 

shippers of the coal were also threatened with physical vir 

Charges against the union of committing an unlawful 

under the Taft-Hartley Act and an unlawful conspiracy 

state law were held to be a single cause of action coming wi 

the court's jurisdiction. Although the claim was nine years 

it was still actionable under a state ten-year statute of limitati 
Veadow Creek Coal Company v. United Mine Workers, 33 Lapro 

Cases § 71,089. 


Picketing at a shopping center is an illegal boycott.— A unior 
that picketed outside a shopping center, 1n a dispute with 
owner who operated a few of the shops therein, was held to ha 
committed an unlawful secondary boycott because it was 
tended to induce work stoppages among the employees 
numerous neutral lessees who operated other shops in the cent 
The federal appellate court in San Francisco found that the uni 


had rejected an opportunity to picket inside the shopping cent 
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4 
near the shops operated by the owner, and its picketing outside 
the center was not limited to entrances in the immediate vicinity 
of those shops. In the court’s view, direct appeals to employees 
of the neutral lessees to stop working, while the pickets were 
present, unlawfully induced work stoppages to force those lessees 
to quit doing business with the owner. According to the court 
“a union must exercise its right to picket with restraint con 
sistent with the right of neutral employers to remain uninvolved 
in the dispute.” The court stated that the NLRB decision that 
the lessees of the owner were independent and neutral employers 
was supported by substantial evidence and had a reasonable basis 
in law. The court distinguished this case from one involving 


the picketing of an employer's premises to induce stoppage ol 


1 
ted 


temporary construction work in that the present case presented 
a unique situation of multiple neutral employers on the same 
premises as the primary employer.—Retail Fruit & Vegetab 
Clerks Union v. NLRB, 33 LABor Cases § 71,085 


State law banning stranger picketing upheld.—.\ state crim 
nal statute prohibiting picketing during a strike or lockout by 
persons who are not employees of the picketed emplover, either 
at the time of the picketing or at the time the strike begins, 
was held to be constitutional by the Virginia Supreme Court of 
Appeals. A strike was called by the union representing the em 
ployees of the struck employer. While the objectives of the 
strike were lawful and the picketing that took place was peaceful, 
two representatives of the union who were not employed by the 
struck employer participated in the picket line. The two men were 
arrested and fined for violating the Virginia statute restricting 
picketing. In upholding the arrested men’s fines the Virginia 


High Court ruled that the statute did not violate the constitu 


tional guarantee of freedom of speech. Relying upon the case 
of International Brotherhood of Teamsters v. Vogt, Inc., 32 
Cases § 70,770, the court stated that the prohibition of stranger 
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picketing is a declaration of state policy which is directly and 
reasonably related to the prevention of violence and of outside 
interference with the relations of employers and employees in 
settling their own differences. According to the court, the elimi 
nation of nonemployee pickets lessened the danger of disorder 
and of outside pressure. The court stated that if the defendants 
were given the right to join a picket line at will then other stran 
gers would have the same right; this could lead to mobs and 
forceful picketing rather than peaceful picketing that is legal 
The court found no conflict existing between the state act and 
the NLRA, since in the court’s view the NLRA does not extend 
to stranger pickets.—Dougherty v. Commonwealth of Virginia, 33 
LaBor Cases 71,110. 
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Employer Free Speech 
and Representation Elections 


By NORMAN J. WOOD 


The First Amendment of cur Constitution guarantees freedom of speech 
to employers. This means that they should be able to deliver speeches 
to employees about unionism and address letters about unionism to 
employees on company time. This does not mean that employers can 
coerce employees or imply that they will suffer personally if a union wins. 


é iw amended ational Labor Relations onsti ion lowever, su freedom can 


Act states that employees have the right not ( d to tl int where the 
lf 
lf 


that an employer legal rights of re trampled upon. 


organization and I 

interfere with, restrain or coerce \s former N | ian Paul Herzog 
ovees in their exercise of this ght mut it, “th 101 1 very such case 
ituation whi the law is attempting is Whether, in fi t} nployer’s conduct 
wher the employee can le 1tt coercion lf 
not | wishes to it dk : ’ fully invoke the 


ose whether or 1€ 


1 For example, the ideal setting on uti yf th nit States; if it does 
representation election is one where not, hat same Constitution provides him 
employee enters tl NLRB voting ith an impregnable 

vote for h h f “Union” or 


. Because at mplover’ rds or ; RS 
and wh he 1ot afraid to : P : r action 


an easily cause an I to tear retalia 
. ion for n NLRB rulings 
nt « h aw is further rein 1935 ” , 
; es I 1935-19 1 ired ric mployer neu 
the provision that the employer , a aed ‘ aera 
\ l < n Ccatnpaigns 
express his own views on umonism ene — a nis D> 
* l al ’ l oard did not 
prior to the election providing “such ex 1“ a —_ ’ 
i t | n \ d Iss unionism 
pression contains no threat of reprisal or it] ni 4 scae’ leads rl 
ves \ if < I nis em 
force or promise of benefit.” * pha - } , += , , 
i asi n I “ I ( aspect ofl 
[The employer’s treedom of speech is tl employer's ; nt n unionism 
guaranteed by the First Amendment of our violated the employer 1 tutional richt 


1Secs. 7 and 8(a)(1) of the NLRA, amended * NLRB Chairman Paul Herzog in a speech 
1947. 1951 before the Printing Industry of America, Atlan- 
2 NLRA Sec. 8(c) tic City, New Jersey, September 9. 1946 
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Norman J. Wood is assistant 
professor of economics at the University of Georgia. 





of tree speech. The United States Supreme this conten 
Court repudiated this Board interpretation have almost 
in 1941. In Virginia Electric & Power Com 
pany, the Court ruled that an employer had 
the right to express his opinions to workers 


During the 
increasingly permitted employer 
and actio1 hat uld seem 
in his organization on unionism if such employees 
expression fell short of being coercive 
From then on until around the time of the 
Taft-Hartley Act in 1947, the Board struck 


a better balance between the right of em- 


the employer 
tatement upo 
a tew Cases tli 
tions and which 
ployer tree speech and the right to organize — pays upheld as proper exer 
without coercion employer's right of free speec! 
The intent of Congress in the Taft Prior to a representation 
Hartley Act was to recognize and clarify permissible for the employer 
the Supreme Court ruling in the 1941 lir- pamphlets to 

ginia Power case. The Senate committee’s  jonism 
bill to amend the Wagner Act read that of 
employer freedom of speech is guaranteed 


employees condemni 

and pointing out the disadvantages 
belonging to a union This action in 
itself does not seem coercive However, 
“it, under a the circumstances, there is 


neither an expressed or implied threat of 


in one such case a pamphlet contained “ 
clear intimation that the [employer’ 
reprisal, force, or offer of benefit.” ° (Italics 


project 1 expansion 
supplied.) The final version of 8(c) omits 


employment 
“ander all the circumstances” and “implied threatened by 
threat.” However, when explaining the words from 
Senate-House conference agreement 6n 8(c) tinue: “The 
on the Senate floor, Senator Taft indicated ployer’s] 
that the final bill embraced the view that 
the Board should look beyond the words 
themselves in considering the legality of refusal to affiliate 
employer free speech. In 


cif “ular 
a warning to the emplo 


of their employment 


overruling the tri 
This appears to be a realistic standard the Board declared 
for evaluating employer free speech. State- tains no 

ments which might reasonably lead workers _ tec! nically 
to expect reprisals for union activity should ‘tt Was 
be ruled unfair labor practices. The spirit ployees, 1 


of the law is that a statement is coercive if In La Salle "e mpany, a 


it makes the employee feel coerced. What letter to employees the day preceding 


the employee thinks of the statement—what election read in part: “We [the 
it means to him—is the significant thing will not be 


t 


company) 
a party tO any agreeme 
Yet in spite of the solid legal ground behind whereby you ll b 
‘NLRB v. Virginia Electric & Power Com- Review 18, 19 (1947) The Taft 
pany, 5 LABOR CASES { 51,124, 314 U. S. 469 93 Congressional Record 6603 (June 5, 1947) 
62 S. Ct. 344 (1941) * Bausch and Lomb Optical Company, 
5S. Rept. 105, 80th Cong., 1st Sess., pp. 23-24 NLRB 132, 140 (1947) 
* Professor Archibald Cox explains this inter- ’ Case cited at footnote 
pretation in some detail in 61 Harvard Lau 


' 
e compelled to pay 


statement is 


7. at I 10 
* Case cited at footnote 7 
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right to continue to work for this com stand whether 
* Such ‘ment might technically regardless 
company will not grant a unior 
worker, however, its more 
th the company 


a union if members pay 


nions mu receive financial 


members, 


® 72 NLRB 411, 424 Case cited at 
Case cited at footnote 10, at 113 S’ Mylan-Sparta C 
24 LABOR CASES { 68,059, 209 F 1145 (1948 
(CA-2 1954) Case cited at footr 
Case cited at footnote 12 ° Peerless Plywood C 
‘Case cited at footnote 12 (1953) 
109 NLRB 591, 592 (1954) 21 General Mot 


Case cited at footnote 15, ¢ 593-594 75 (1947) 
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Union”; # 
organization going to run 
[an employee] didn’t like [his] jo 
why didn’t [he] quit”; * “ 
of [the company’s] organization had gone 
to the union office to stick a knife in ‘ 
[the employer's] back”; * “[the employer’s] 
understanding of the Union was that if 
they had a Union there, they would have 
to . . . [speak to management] through 
iat they couldn’t come 


to the “there was no outside 
shan” >” “it 
b 


his 


some of the boys 


some third person; tl 
to me to talk about 
anything; that they would have to take it u 


some grievances or 


} ' 


with a committee or maybe an outsider.’ 


In one employer made 
pre-election speeches to employees { 
l in 


instance an 


a representation election, all wit! 
and one half and all during working hours.” 


In the same case, the company sent a le 


tter 


prior to the election to substantially all 
the statement: “Don’t 
a aan 


; +} 


advantage of the 


employees containing 


be fooled—you must vote 


erally to the 
to get out the vote, because empl 
undecided will most likely vote 


are 
the they think they | 


(which legally they do not) 


union if ave 


In one the employer's attorney made 


a statement in the presence of a number 


case, 


employees 


wou 


ney’s office to the 
make difference 


won the election or no 


¢ 
” 29 1 
if 


any the 


not recognize it . 
tit 


manager testine< 
I u 


tion 
said only that the 
recognized unit, 

testimony. 


and the 
Che 


attorney 
Board 


imputed to 


legal 


supported this re- 


continues Statement 


ort 


the Employer’s attorney was, in any 


event, merely an expression of the Em 
ployer’s legal position, which we find would 


not warrant our setting aside the election.” 


The Board has not always been so un- 
realistic In Metropolitan Life Insurance 
Company a tew years earlier, a similar situ- 
the 
letter to employees saying 

win the 
intention to 


this company 
that if 


representation 


ation arose.” In case 
sent a 
the union 


election, “it 1s 


should 
our 


contest 


* Case cited at footnote 21, at p. 75 

23 Case cited at footnote 21, at p. 76 

*4 Case cited at footnote 21, at p. 76 

%C. Pappas Manufacturing Company, Inc., 82 
NLRB 765, 773 (1949) 

2% Burns Buick Company, 80 NLRB 389, 
(1948) 

27 Charroin Manufacturing Company, 88 NLRB 
38, 40 (1950) ; 

28 Case cited 

2% National 
pany, Inc., 


12 


402 


oo 


at footnote 27, at p. 39 
Furniture Manufacturing 
106 NLRB 1300, 1301 (1953) 


Com- 


issue of its failure 


the Board 


s findings that 


through the 
to comply with the law.” * Here 
upheld the regional director’ 
“were calculated t 


such communications 


upon the agents 
[the 


Iree 


impress futility 
voting tor | 

interfered ia choice 
tives.”™ The Board pointed 


tion 8&(c) the amended 


prevent 
a representation 
views, whether 
tion 8(c), has, 


employees’ freed 


an exper! 


conditions 


determine 


Company, 90 N. L 


+} 


herewith, 


to move 
roreman 


employer 


pl 
1 


esired.” ” 


’Case cited at footnote 29, 
*} Case cited at footnote 29 
290 NLRB 935 (1950) 

Case cited at footnote 32, 
* Case cited at footnote 32 
* Case cited at footnote 32 
* Case cited at footnote 32 
* T7 NLRB 124, 127 (1948) 
106 NLRB 1300, 1302 (1953) 
*% 107 NLRB 106, 107 


* Case cited at footnote 39, at p. 107 
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[The End] 


ADMINISTRATION PROPOSES NEW LABOR LEGISLATION 


international unions an 


“Case cited at footnote 
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Development of a Free-Speech Policy 


The free-speech provision of the Taft-Hartley Act is not completely 


satisfactory, according to the author. 


Section 8(c) states that words 


which on the surface are noncoercive cannot be used as evidence of 
unfair labor practices—-that is, an employer's or a union's state- 
ments should be judged out of the context in which they were spoken. 


Miss Chanin states that a 


literal 


construction of this provision 


would mean the imposition of an extremely harsh rule of evidence. 





ongress shall make n¢ 
law abridging the right of free speech. The 
constitution of the labor movement, the 
National Labor Relations Act (NLRA), or 
Wagener 1 by Cor 1935 
} 
I 


says that employees shall have the 


7 HE CONSTITUTION of the United 
States says that ¢ 


Act, passe 


gress in 


self-organization and that employers are 


forbidden to interfere with, restrain or co 


in the exercise of this right 
believed that 


conflict 


erce employee 5 
In practice, many these two 


“constitutions” came into becaus¢ 
the latter, in defining coercion, used speecl 
as one of its criteria. Therefore, when the 
Wagener Act was amended in 1947 and sup- 
planted by the Labor Management Relations 
Act, or Taft-Hartley Act, one of the addi 
tions was a section dealing with free speech, 
which guaranteed more protection and more 
leeway to empk yers with respect to their 
verbal arguments. 


The development ofa free-speech doctrin¢ 
in industrial relations is most clearly out 
lined by a series of decisions handed down 
by the National Labor Relations Board 
(NLRB) and the courts. This paper will 
discuss free speech in representation cases; 
for example, the relationship between free 
speech and the free conduct of elections. 
The discussion will encompass the policy 
of the Board under the Wagner Act, the 
transition to the Taft-Hartley Act and the 
effect of the amendment on 
recent Board decisions 


free-speech 


With the passage of the Wagner Act in 
1935, labor finally received the official sanc 
government. The act 


tion of the federal 


gave legal approval to labor’s attempts to 
J 1 Benjamin Werne, The Law of Labor Rela- 
tions, p. 137. 


14 


bar gain colle cTtlVé ly - 


iraged these att 


unfair labor 
by ut] ing son t} tacti pI 
DV utiawing some of the tactics p 
employed by management. The 
did n 


tt contain any provision whicl 
ically 


mentioned the phrase 


However, t Board develo, 


whereby test of whether 


SOC TCiVE 


this policy depended upon the 


interpretation, necessarily subjectiv 
words “threatening or coercive It 


ance with the spirit of the time, tl 


“gave decisive weig! to the conclu 
emp] yvees vik Ided to ‘ i 
ir employers”? and 


Act on the 


ot opinion by an employer 


assumption 


unionization Was necessaril\ coercive 


was believed that employees vielded to 
gestions ot 


' 
their employers because o 


“economic superiority” of the latter; and 


also that the influence exerted over workers 
was establis! 


greatest in the working 


and during working hours. In acco 
with these basic suppositions, the 
tormulated ; 


erned free 


a set of precedents which 
speech in election cases 
precedents were developed through 
of decisions, the 


most important 


will now be discussed 


One of the basic decisions was mm: 
the Board in Virginia Electric and Power 
Company. The a history of 
AF] 


company had 


antiunion activity. In 1937, when the 


? Work cited at footnote 1, at p. 201 
20 NLRB 911. 
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By JUDY CHANIN 


found 
Phe Case Was 
Supreme Court, 


aid 


side it may 


ue But, 
evidenced 
in connect! 
coercion within tl 

e total activities ot 


isregarded 


Ways 


incance 
ie determination o 
re coercive was to be made 


the entire context, that is, the 


lid not have to be threatening 


uunding circumstances 


considere 


Bendin 
. ‘ 
because the company 
. ] -_ } 


npiovyer had empnhas 


+ ~} > Wt 


lovees tO CiOOS€ Libis 
argued against the 
an unfair labor prac 


Ch nside red 


‘NLRB v. Virginia Electric and Power Com 
pany, 5 LABOR CASES f 51,124, 314 U. S. 469 
i 178 (1941) 70 NLRB 
144 NLRB 121 (1942) © 63,939 
Harry A. Millis and Emily Clark Brown Work cite¢ 
From the Wagner Act to Taft-Hartley, p. 178 Case cited 
NLRB v. American Tube Bending Company, sented from 
6 LABOR CASES § 61,525, 134 F. (2d) 993 not believe that 
°41 NLRB 1308 (1942), aff'd, 7 LABOR CASES needed protection fre 
€ 61,608, 135 F. (2d) 337. Also see Thomas 1 power of the compar 


Collins, 9 LABOR CASES § 51,192, 323 U. S. 516 
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This article, which was written by 
Judy Chanin, a student at Barnard 
College, won first prize in the an- 
nual essay contest sponsored by the 
New York Chapter of the Industrial 
Relations Research Association. This 
contest is held at the undergraduate 
level among the colleges and uni- 
versities in the liberal arts field in 
the New York metropolitan area. 





The 


against 


circuit court, in ent 


employees to assemble 


s to listen t 


requiring 
speeches 
agamst self-organization, added the t 
the 
a similar opportunity to the union to address 


during working hour 


ollow 


ing nless employer accorded 


proviso u 


the employees Cherefore, a was 
adopted which 
liver speeches to his workers during working 
(that the 


union was likewise permitted to address the 


policy 
forbade the employer to de 
hours is, on company time) unless 
This policy 
the 
the employer’s economic superiority, 

the plant d 
inhibit the 


therefore, 


employees on company time 


was, predicated on beliet 
that 
as evidenced 
working 
the 


to invalidate the election 


once ivaln, 


ill 


ur 


by spec ches 
} 


ing would tree 


1ours, 


choice ol workers and, serve 


The Board tended to restrict the 
employer free speech, but frequently 
checked by the courts. In the Brandeis case 
the declared the 
unfair labor practices and set aside the elec- 


area ot! 
was 
Board company guilty of 
tion because of antiunion articles and state- 
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employer 
“as a matter law 
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vidual dealing, and express hostility to a 
labor organization ‘So long as the reasoning 
power of the employee and not his fear is 
Certainly, effectiveness 
test of its 
neither is accuracy.’ ”’ 
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of statement 
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check 
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a 


courts therefore acted 
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the 
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on Board, espéciai:- when 
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145 


13 Work cited at footnote 6, at p. 180 
court decision is at 9 LABOR CASES { 62,402, 
F. (2d) 556, 566 (1944). 

1474 NLRB 129. At this time, the Board also 
began to develop a theory of “separability” 
between speech and earlier actions Thus, in 
the Fisher Governor Company case (71 NLRB 
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was uncertain and tl 
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beyond the law 
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not W t 
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what as permissible and wha 


Union representatives varied 
their opinions, but generally insisted that 
the employer should not be allowed to coerce 
employees by subtle threats or inducements 
1291-1295), the Board dismissed an unfair labor 
practice charge pursuant to the dismissal of 
two union leaders and a speech announcing a 
wage increase and showing the company’s oppo- 
sition to the union 

% 72 NLRB 954 (1947) 

16 Work cited at footnote 6, at p. 185 
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ment Relations Act 1947, Vol. 1, p. 183 following 
1 Work cited at footnote 17, at p. 299 Work cited at 
”% Work cited at footnote 17, at pp 
following 
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an important new trend in the thinking of 
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Relations Act or Taft-Hartley Act. The 
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economic-superiority doctrine promulgated 
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repudiated by Congress, and, in at 
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effort to counteract the alleged preferential 


treatment previously accorded to labor, the 
laft-Hartley 
new privileges. It 


Act bestowed on management 
many has been claimed, 
however, that the privileges inherent in Sec 
tion 8(c) went far beyond the constitutional 
free speech. Paul Herzog, 
Board, 
Board 


even considering such statements 1 


protection ol 
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interpreted 8(« as 


meaning was barred “from 
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of other conduct 
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have been decided 


Manage 


major cases which 
the enactment of the I 


Relations Act in 1947 
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ment 


Che early cases decided by the Board re- 
flect the fact that while the law had changed 

22 Senator Robert F. Wagner commented on 
this trend in the Congressional Record of March 
5, 1947, saying “The talk of restoring free 
speech to the employer is a polite way of re- 
introducing employer interference, economic 
retaliation, and other insidious means of 
couraging union membership and union activity 
thereby greatly diminishing and restricting the 
exercise of free speech and free choice by the 
working men and women of America 

23 Work cited at footnote 6, at p. 418 

29 NAM Law Digest 66 (1947). Charles O 
Gregory, in his book Labor and the Law, aptly 
describes the change in policy at pp. 429 and 
following: ' prior to the Taft-Hartley 
Act an employer's statements to his employees 
had been carefully scrutinized in the light of 
the context in which they were uttered The 
surrounding circumstances frequently indicated 
that words outwardly innocuous in themselves 
were actually intimidating, coercive, and dis- 
criminatory in their effect ‘Thereafter, how- 
ever, such statements might not be considered 
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perceptibly, the men administering 
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had not. In General Shoe Corporat 


Board ruled an election invalid becau 


employer had read an “intemperate 
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expression 
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as evidence at all, as long as they 
on the surface, regardless of the 
circumstances and how much coe 
these might lend the words uttered 

*> 77 NLRB 124 (1948) 

* The issue of employee interviev 
company was at the heart of another 
Shoe Corporation NLRB 499 (1951). 
The Board, in ruling the election invalid said 
‘When rank-and-file employees are brought to 
the company offices in small groups, they do 
not deal in an ‘arms length’ relationship with 
the company officials they are directed to see 
Antiunion opinions, and the suggestions that 
the employees reject the union, when uttered 
in that locus of final authority in the plant, 
take on a meaning and a significance they do 
not possess under other circumstances The 
coercive effect may be subtle, but it is nonethe 
less there.’ 

77 Cited at footnote 25 

* 77 NLRB 577 (1948) 
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When the concepts of conciliation, 
mediation and arbitration were intro- 
duced into our society, an immense 
stride was made in the problem of 
enabling people to live peacefully 
together. 


—Joseph A. Jenkins 





’Section 8(1) of the Wagner Act stated 
shall be an unfair labor practice for ar m 
pioyer 

To interfere with, restrain, or 
employees in the exercise of the [bargaining] 
rights guaranteed in section 7.’ See Glenn W 
Miller Labor and the Government, 
p 5 2 
1) NLRB 935 (1950) 

196 NLRB 608 (1951) 
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American 
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no-solicitation rule was en 
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107 NLRB 400 (1953) ‘‘subtle but powerful pressures 
* Member Murdock based his dissent on i ployer speeches on union organiz 


Board decision on the Bonwit Teller cz i a plant environment and on work 
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were in Way in 


Katz (General Counsel, Textile 
CIO), Exhibit #10 
Southern Textiles, p. 32 


” Isadore 
Workers Union of America 
Taft-Hartleyism in 
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Union Membership—1948-1954 * 
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Actual Civilian Labor 
Year Membership I 
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1950 

1951 
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at p. 37 
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The current thinking of many authori 
ties is to the effect that the NLRB should 
be replaced by a court. However, Morris 
P. Glushein, who general counsel of 
the ILGWU in New York, stated in a 
speech before the Industrial Union De 
partment of the AFL-CIO: “I think 
is important that we retain the federal 
labor relations laws, with improvements 
if possible, and that the Labor Board be 
the agency. | 


is 


it 


retained as administering 
Union Organizing Hurt by 


* Joseph Loftus 
York Times, April 7, 1957 
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pp. 1, 59. 
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Profanity 
and the Right of Discharge 


By IRVING KOVARSKY and PAUL L. KLEINSORGE 





Since profanity is not uncommon and the employer has control over 
his plant's daily operation, the authors state that the employer 
should have the burden of proving a lack of discrimination. The 
empleyer would have to establish the absence of an illegal motive. 
It is contended by the authors that such a rule would be easier to 
apply than the current one requiring proof of an antiunion motive. 





rges whicl 
rs section 8(a)(3) 
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addition, Section 10(c) indicat 
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Management Relatio1 
as the Taft-Hartley 
19 Stat. 452, 29 USC Sec. 158 (1935) > Twenty-first Annuai Rep 
2 49 Stat. 452, 29 USC Sec. 158(3) for the Fiscal Year Endeed 
19 Stat. 453, 29 USC Sec. 160(c) Table 2 p. 165 
452, 29 USC Sec. 158 


2 
* 49 Stat 
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Mr. Kovarsky is an associate profes- 
sor at Southern Illinois University. 


Mr. Kleinsorge is professor of eco- 
nomics at the University of Oregon. 
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Budd Manufacturing Company 1 NLRB. 
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1943), cert. den., 321 U 
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the Social Order (The 


2 
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Industrial Relations 
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See work 
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What Constitutes Profanity 


lial 


DECISIONS OF ARBITRATORS, 
NLRB AND COURTS 


i s e 7 ces 


Protanity 





NLRB.™ a membership drive had started a similar case, an employee 


and union buttons were issued reading, while at his machine, was telling otl 
“Don’t Be a Scab” and “Don’t Be a Free had occurred at a union meeting, spicing his 
ider.” The supervisor at the plant objected comments with “damn” and “God damn.” 

female employees claimed to be so 


1 
| 
! 


only to the wearing of the buttons reading, Several 


“Don’t Be a Scab” because it created unrest gar 


vi 

and disturbances. When 247 employees dis du affected ady 

obeyed instructions and wore the buttons 

while at work, they were temporarily fut 
ughed. The Board held that the employe 


ad violated Section 8(a)(3), but the cour 


of appeals reversed the decision because 
had a disruptive influence in 
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may limit only 
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example, name 


Ww employee a 
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rt been interru 


resulted and tha 


ad disregarded the ent ici- Profanity During Organization 
ring the employee guilty « of Plant 


indicated a discriminatory VIRI 


he part ot emplover 


unfair labor p 


An employee of a firm who was a! 


committee negotiating a wage 
ike to a plant superintendent as f 

two kinds of mechanics, a halt 

and a mechanic”: and “T1 
vour damned business.” 


was later discharged for 


profane language while negotiating 


management. The Board found'the employe 


discrimination because the remarks 
the employee were pertinent, al- 


ly impolite, and mild in com 


many industria) conversations 
in industry use profanity, jud1 
ial notice must be taken of the backgrout 
yf the people and the fact that the fact 
is not a “pink tea.” ™ 


#113 NLRB 553, 29 LABOR CASES { 69,794, 230 ’ Hol 
F. (2d) 357 (CA-7, 1956) 3 (19: 
5% Ekco Products Company, 117 NLRB lefferson Lake ‘ompany, Inc., 16 NLRB 
No. 31 (1957) 355 (1939): Goodyear Tire 4 Rubber Company 
Titmus Optical Company, 10 NLRB 683 of Alabama, 21 NLRB 306 (1940) 
(1938) 21 Empire Worsted Mills, Inc., 6 NLRB 
*N. P. Nelson Iron Works, Inc., 80 NLRB (1938) 
788 (1948) 2228 LABOR CASES 1‘ 69,210 
8 Howard Foundry Company, 59 NLRB 60 ‘A-5. 1955) 
(1944): NLRB wv. Empire Worsted Mills, /nc 
6 LABCR CASES { 61,190, 129 F. (2d) 668 (CCA-2 


1942). 
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conduct was ot 


threatening 

rk.” Even 
cerned company business, 
decided that | tl 
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1943) 
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i Cities Service Oil Company (1951) 
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3 Cited at footnote 6 Canyon 
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Misbehavior 
in Addition to Profanity 


Profanity 





Profanity During Strike 
and on Picket Line 
Where 


cerned, the 


a iil t l emplovet 1s con 
ive weapon available 

strike, usually 

strike 


because 


to organized labor 1s the 
accompanied by picketing. The 
the picket line is 


dramatic display of union power 


potent 


employer's ability to produce 
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resulting 
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++ 
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jobs When tlhe 

* Republic Steel Corporation 1 NLRB, 1 
LABOR CASES { 18,462, 107 F. (2d) 472, 479 
(CCA-3, 1939), cert. den., 309 U. S. 684 (1940) 

16 LABOR CASES { 65,188, 175 F. (2d) 238 
(CA-3, 1949) 

#24 LABOR CASES { 67,763, 206 F 
275 (CA-4, 1953) 
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the employer’s plant, the 
and discriminatory.” 

\ recent decision by the 
the same problem.” A union was tl 
fied representative of approximately 500 em 
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' 1 , 
lered an 


plovees and or economi trike 
Strikers on the picket line shouted obscent 
ties at the nonstrikers through 

dows, blocked the factory entrance, 
employer discharged the striking « 


responsible for using profane language, 


*% Union City Body Company, Inc., 69 NLRB 
172 (1946) 

8 Davis Precision Machine Company, 64 NLRB 
529 (1945) 

% American Tool Works Company, 116 NLRB 
1681 (1956) 
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inconsistent inferences from the evidence  antiunion attitudes to keep and attract in 
did not prevent the Board from drawing one dustry, making union organization very 


of them.” difficult. This is particularly true in the 
It ms cl hat tl urt f i] South and Southwest, where many unedu 
see Ss - T lal il “Oo ris ) < rT) < Ss, 
ea Sees : ; . + seg cated people who are addicted t the use 
in many instances, fail to recognize that the ‘ Age ; ; : 
| | ' of vulgar language reside within a depressed 
person has one codé of behavior in court 
1 1 1 ; 1 economic area. 
whereas his behavior elsewhere may be 
entirely different. In a word, profanity in 
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the exceptio1 and because 


ier than the excep 
control over the daily operation 


industry the rule rat 
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operating on good terms for some time and burden of proving a lack 
a dramatic reversal in the relationship, such m should be shifted 
strike, has not taken place, then a 
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nd discrimination under Section nave 
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en profanity is used wou used vulgar 
erally be understandable. Where the firm is 
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first time or tec 
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[The End] 


ICC K.O.’S “HOT 


‘Hot cargo” clauses offer no 
tion for a common carrier’s refusal 
Common carriers 
not bargain away throuzh union 
racts the utory obligation to serve 
the | >, the Interstate Commerce 
Commission has ruled in decision in- 
volving the so-called “ cargo” clause 
The refusal of ne motor carriers to sord tl id ot! Carrie 
accept and transport interline shipments nunity from violati 
was held unlawful, and the carriers were ommerce Act, 
ordered to cease and desist from prac regulation 
tices found to be in violation of the Carriers now vested 
terms, conditions and limitations of th indirect contré l 
operation authority issued by the 
mission 
Limiting its consideration of the case is noteworthy that the 
to the actions of the carriers in relation Labor Relations Board recent] 
to their obligations to the public under that “hot cargo” clauses were in 
the Interstate Commerce Act, the com- to common carriers engaged 
mission declined to rule on the legality state commerce. The principal opi 
of “hot cargo” clauses, stating that Con- in that case based its decision uj 
gress had vested exclusive jurisdiction of Interstate Commerce Act, stating 
such matters in the National Labor Re- under the act an employer was not free 
lations Board. to refrain from doing business with any 


The carriers, who sought to defend individual.—T eamsters, Local 728, 5 CCH 
their refusal to handle the shipments on Lasor Law Reports (4th Ed.), {54,979 


January, 1958 @ Labor Law Journal 





State Intervention in Public Utility 


Labor-Management Relations 


By EDWARD SUSSNA 





Nine states have enacted legislation providing for varying degrees 
of intervention into labor-management relations of public utilities. 
In 1951, however, the Supreme Court held that one of these laws was 
unconstitutional, and the other states have been reluctant to apply 
their laws. Professor Sussna declares that on the basis of the ex- 
perience of these nine laws there is no reason to believe that the 
states can handle the problem by themselves. He concludes that the 
national government will have to enact legislation in this field. 





. INCE WORLD WAR II there has been 
rowing concern with strikes in indus- 
h vitally affect the public interest 


nal scale, the laft-Hartley Act 


I lalla, \ ourl, Ne 
Pennsylvania and Wis 
d for cbit 
the M \ 
nd Virginia laws provi 


and operation in the 


compulsory a itratior 
assachusetts, Missouri 
’ 

ided 


1uOUS Operation of a utility 
ied by a labor dispute 
In 1951, the United States Supreme Cour 
the Wisconsin unc 
rt orde r, sections of the I lorida, Indi 
and Missouri laws were invalidated 
I tates have retained parts o1 
1 Charles C. Killingsworth, State Labor Rela- Johns Hopkins Press 
tions Acts (Chicago University of Chicago tions Research Association 
Press, 1948), describes the features of these and National Policy (New 
laws in detail and George P. Shultz I 
2A Texas law prohibited strikes in the utili- Choice-of-Procedures Approa 
ties but did not provide for overt state inter- Disputes,’" 10 IJndustrial 
vention Review 359-374 (April 
}Bus Employees v. WERB, 19 LABOR CASES cals often carry artic] 
{ 66.193, 340 U. S. 383 (1951) venience suffered by the ] 
+See, among others, Kurt Braun, Labor Dis- disputes 
putes and Their Settlement (Baltimore, The Ch. 41, Laws 1956 (H 
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The author is assistant professor of 
industry, University of Pittsburgh. 
Portions of this article are adapted 
from his unpublished doctoral disser- 
tation ‘Public Policy Towards Labor- 
Management Relations in Local Public 
Utilities in Selected States, 1947- 
1952" (University of Illinois, 1954). 





In view of the possibility of a reactivation 
of these laws, it would be appropriate to 
examine the effectiveness of the state laws 
between 1947 1951, when no 
tutional obstacles were encountered. 


and consti- 


Analysis of Strikes in States 
with Public Utility Labor Laws 

Table I presents statistics regarding work 
stoppages in transportation, communication, 
and other public utilities from 1947 to 1952 
for Florida, Indiana, Massachusetts, Mis- 
souri, New Jersey, Pennsylvania, Virginia 
and Wisconsin. 
Nebraska 


partment of 


Data are not available for 
United De- 

reports stoppages by 
which have more than 
per Nebraska, in each 
ol the years 1947 to 1952, had less than 25 
There are a couple of 


7 able ] 


First, the state public 


because the States 
Labor 
industry in states 


25 stoppages year. 
stoppages per 
other important 
should be mentioned 
utility lal 
until the 


year. 
points in which 


rr laws did not become effec 


middle of 1947 
that vear do not 
during which the 
Second, 


| heret re, 
hgures tor represent 


period laws were 
in effect 
Indiana and 
unconstitutional by the courts and the Mis- 


souri law was ruled 


inasmuch as the 


Wisconsin laws were 


unconstitutional by the 
general in 1951, the figures 
195] 1952 do 


represent a period in which the 


State <~ torney 


tor those four states for and 
not really 
laws were in effect. 

Despite these limitations, there is some 
effectiveness of the 
state laws in reducing strikes.° The number 
of man-days idle due to work 
declined in Florida, Missouri, New Jersey, 
Pennsylvania and Wisconsin between 1947 


and 1952, while man-days idle actually in- 


basis for evaluating the 


St yppage Ss 


creased in Indiana, Massachusetts and Vir 


ginia in this period. In almost all cases, 

6 Although the data presented in Table I 
are for work stoppages, which include strikes 
and lockouts, there is a reasonable presumption 
that the large majority o1 work stoppages are 
due to strikes. 
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no consistent pattern is presented. For ex 
ample, man-days idle in Missouri decreased 
from 426,000 to 6,320 between 1947 and 1948, 
increased to 359,000 in 1949, decreased to 
51,200 in 1950 and 27,300 in 1951, then 
increased to 301,000 in 1952. 


and 


The figures for the other states are like 
Che inconsistent pattern and 
that 


been effective in 


wise sporadic 


indefinite trends of the data suggest 


not 
substantially r « 


the state laws have 
reducing 
ently. It appears more likely that any dimi 
nution in public utility strikes is more the 


labor-management disput 


msist 


strikes 


result of fewer 
national level than of the 


Furthermore, 


on the 
state laws many impo 


national level 


legraph) 


instigated on the 
telephone and t 


strikes are 
(for example, 
extent, the large number o 
man-days idle in 1947 and 1952 can be ex 
plained by the nation-wide telephone 
of 1947, in which approximately 370,000 
workers struck for 44 days, and the West 
ern Union of 1952, which involved 
I 


Thus, to some 


strike 


} 
r 
I 


32,000 work and lasted fo 
had public 


were, t course the only 


invoke antistrike laws. 


these states were able to 


of nation-wide strikes 


-urred in their partict 


e state laws we 


7 } 
Cases, I 


t 
example, telephone worket 
Virginia did rtic 
nation-wide 


howeve # tl 


Hartley Act i 


nsideration to enacting tee 


lation which would place specia 
on public utility strikes 
strictions were actually 


Congress but were vet 


} 
t 


the Seventy-ninth 
by and the 


lruman, veto 


sustained.’ This was made 


very point 


7™The Case bill (H. R. 4908, 79th Cong., 2d 
1946) included provisions for temporarily 
denying the right to strike to public utility 
employees. The President, in vetoing the bill, 
criticized the special treatment meted out to 


Sess., 
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TABLE | 


Work Stoppages in Transportation, Communication, and Other Public Utilities 


in Selected States, 1947-1952* 


Number 
of work 
stoppages 


Number 
of work 
stoppages 


Workers 
involved 


Workers Man-days 


Year involved idle Year 


Florida New Jersey 


1947 1,200 
1948 5 9 380 
1949 2- 5,220 
1950 19.200 
1951 3 10,300 

33.200 


174,000 
107,000 
8,970 
11,400 
11,000 
69,600 1952 


1947 
1948 
1949 
1950 


7,020 
1,340 
1,340 
4,060 
1951 3,480 
1 » : > 


or oy 
195? 3,8/0 


Indiana Pennsylvania 


1947 4,940 
1948 460 
1949 1,020 
1950 : 15,900 
7.360 
8.700 


20.600 
10.450 
19.800 


51,100 


61,000 
5,160 
4,530 

70,100 

54,400 

70,000 


16,500 
19.700 


Massachusetts Virginia 


90.800 
137,000 
20,900 

9 690 
53,600 
228 000 


2.040 
3.600 


Missouri Wisconsin 


10,400 
1948 3 510 
1949 4.300 
1950 3,950 
1951 1,110 
1952 10 1730 


17,600 
1,270 


15.000 


426,000 
6.320 
359,000 
51,200 
27.300 
301,000 


16,600 


16 5,710 
24 39,300 


Data adapted from United States Department 
Stoppages Caused by Labor-Management Disputes in 1947, in 
l l 51, and 1952 (Bulletins No, 935 


During 1949, 195 


each bulletin. 


- 48 and Analysis of Wor! 
963, 1003, 1035, 1090, and 1136 


Man-days 
idle 


310,000 
83,500 
74.300 

111.000 
43. 400 


187.000 


586.000 
91 400 
160.000 
321.000 
115.000 


194. 000 


of Labor, Bureau of Labor Statistics 


Stoppages 


lable C in 





when the 
law was de 
there 


impor 


states, 
over 

, } - 
ns disputes 
in decision, 
compulsory 

restrictions 
he Taft 


rantees to all private employees the 


Hartley 


law S 


to bargain collectively and engage crovernment 


in peaceful strikes. Several state laws, as compulsory 


(Footnote 7 continued) 
utility labor The 
the Taft-Hartley 


omitted any special 
labor 


Eightieth Congress, 


public 
Act, deliberately 


in passing 


Public Utility Labor-Management Relations 








TABLE Il 


Analysis of the Operation of the New Jersey State Board of Mediation 
in Settling Public Utility Labor Disputes, 1947-1953 * 


July, 1947 
to 
June, 1948 


Notices Received 72 
Notices Received Which Developed 
into Board Cases 


Cases Entered Without Notice of 


Dispute 
Public Hearing Panels Set Up 
Statutory Boards of Arbitration Set 
Up by 
Seizure 
Stipulation 
Cases Closed by: 
Mediation 
Conciliation 
Election 
Public Hearing Panel Report 
Statutory Board of Arbitration 
Award 7 
Other l 


July 


June, 1949 


1948 July, 1949 July, 1950 July, 1952 
to to to to 


June, 1950 June, 1951 June, 1953 


55 68 43 56 


16 


4 
0 


1 Data adapted from New Jersey State Board of Mediation, Annual Report, for the years 


ending July, 1948, 1949, 1950, 1951 and 1953, Table IX in each report 


2 Not available. 





This 


analysis will be presented in the following 


the effectiveness of this intervention. 
section. 


Extent and Nature of Intervention 

The degree of intervention by the several 
states varies considerably. Wisconsin and 
New Jersey made the most extensive use of 
their public utility labor laws. The analysis 
is limited in that neither the Massachusetts 
nor the Virginia law provides for compul- 
arbitration or explicitly denies labor 
the right to strike until after the utility 
has been seized by the state. Finally, some 
states keep such imadequate records of their 
activities that only a sketchy analysis can 
be made of the operation of their laws. But 
despite these limitations, there is some avail- 
able data.* 


sory 


was invoked a total of 
1947 and 


unconstitutional 


The Indiana law 


1951, when the 
Ele ven 


20 times between 
| de clared 


arbitration boards were 


law was 
appointed to settle 
disputes in the urban transit industry, seve 


} ] 


in telephone, and l 


and 


] + . 
electric lig 


two in ht 
power.” 

The Nebraska Court of Indu 
which 


Sstrial Rela 
was created to arbitrate public 


utility disputes, adjudicated seven labor dis 


tions 


utilities and five in 


1947 March, 


putes, two in public 


transportation, between and 


1954." 

Pennsylvania law was invoked seven 
April, 1951. In only 
fully 


, all before three 


the cases was the law applied, in 
that arbitration boards were established and 


arbiiration decisions announced 





8 Detailed analysis of the Massachusetts law 
is available in Shultz, work cited at footnote 4. 
This law has been applied only six times since 
1947 

* These data were obtained from 
Weaver, Chief Conciliator, Department 
bor, State of Indiana. 

10 These data were obtained from George H 
Turner, Clerk, Court of Industrial Relations, 
State of Nebraska. 
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L. Derrel 
of La- 


“1 Data obtained from Benjamin M. Weigand, 
Director of Mediation, Department of Labor 
and Industry, Commonwealth of Pennsylvania 
More detailed information regarding the oper- 
ation of the Pennsylvania law may be found 
in Robert R. France, and Richard A. Lester, 
Compulsory Arbitration of Utility Disputes in 
New Jersey and Pennsylvania (Princeton, New 
Jersey Industrial Relations Section, Princeton 
University (Research Report Series No. 85)) 
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Some available for the 
operation of the Missouri law between Sep 
tember 10, 1947, and January 1, 1949. Dut 
ing that period, the total number of cases 

pted by the board of mediation was 91 
tour of the 


tration invoked 


mrormation Is 


only cases Was compulsory 


hese cases involved a 


ater company, a telephone company, and 


two local bus companies 


laws has 


W Isconsll 


ysis ot the 


extended use of the 
New 


presents an ana 
> 


The most 
been made by and 
Table II 
ation of the New Jersey Board of 
with 


Jersey 
l oper 
Mediation 
regard to public utility disputes be 
tween July, 1947, and June, 1953 (except for 
July, 1951, to June, 1952, for which data are 


not available) Phe 


notices ol 
public utility labor 
s received by the board declined from 
1 1947 to 56 in 1952. Also, the 


hese notices which developed into board 


number of 
re to amend con- 


number 


] 
cases declined from 23 to seven in 


perio -onsiderable significance 
board 


1953 


were no seizures or 


in 1952 and 


s co l the board of medi 
ation has great lengths to keep the 


New Jerse "s 


tested 


nstitutionality from 
States Supreme 
Wisconsin de 


+7 


being Tnited 
Court 


sion, it mig y I declared unc 


where, in li t rt the 
et | t ns 
tutional 

there 
1947 
82,500 man-days 
175,000 mar 


In addition, it should be noted that 


two telephone strikes, 


one in 
involved a 
ne in 1952 which cost 
not 


davs These strikes 


were prevented by 
In the 1947 strike, the 
governor bu 


how, and in the 1952 


the New Jersey law 


“dd by the 


and compulsory-arbi 


provisions of the law were not en- 


Instead, was settled by 


mediation 


Some evidence is available on the oper- 


labe rT 


com- 


ation of the Virginia public utility 


law. This law does not 
pulsory does it fully prohibit 


labor 


notice of in 


provide tor 
arbitration, nor 
It does, 
and management 


strikes however, require that 


give prior 
terminate a 
If this condition is 
efforts fail, the 
After seizure, 
work or 
The 


tention to modify or labor 


contract met and subse 


quent mediation governor 


may seize the utility 


em- 


ployees may choose to not work 


for the state as they see fit conditions 
Missouri State 


1947, to 


2 The First Report of the 
Board of Mediation, September 10, 
January 1, 1949, pp. 9-10 

18 Virginia Department of Labor and Industry, 
Annual Report, 1950, p. 42 
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of employment are to be the sam 
seizure, 

In 1949 and 1950, there 
under the \ 


were 


ments which came 


[wenty-four of these cases 
conferences between labor a1 
which officials some 


1X 


State 
disagreements resulted 
subsequent seizure by the 

there were nine disagreemet 


all of 


thus, none ot tl 


utilities, them were settle 


ences and, ei re 
ire.* Finally, there were 17 di 
in public utilities in 1952. All bu 
settled 


transportation 


were without strikes 
utilities 


but ther 


lwo 
under state 


strikes in tl 


Wisconsin Law 


Some very detailed 
able on the 


1951 


yperation 
when it wi 


lity labor disputes into 


until 
tutional. Table 
public 

Wisconsin 
entered 


pute 


Employment | 


and the manner 


was settled Table 
SummMariz 
indicate tl 


t a 


in almost four ‘ 
re initiated by unions 
initiated by the utilities, 
tervened on its own initiat 
Cases Only 12 
by compulsory ar 
closed by conciliati 
tarv settlement by 
is also interest 


he CadSCS 


ployees; 28 


employees, 


involved 
In at least 
Wade changes were an 


ner in which the arl 
tewortl 
Wisconsi 


1) comparison with tl 


applied ts n 
vided in the 
in the local labor mark 
son with the 
lar skills 


(3) the 


Wares 
Im the 
value 


ii¢ local 


*‘ Virginia Department of Labor 
Annual Report, 1951, p. 45 
5 Virginia Department of Labor 


Annual Report, 1952, pp. 7-9 








TABLE lil 


List of Public Utility Disputes Received by Wisconsin Employment 
Relations Board, June, 1947-February, 1951 * 


Number of Petition 
Name of company employees filed by Method of settlement 


July, 1947-June, 1948 


Barron County Electric Cooperative 20 Union Conciliator 
Clark County Electric Cooperative 14 Union Conciliator 
Dairyland Power Cooperative 85 Union Company and union 
after court action 
Madison Gas and Electric Company - Company Conciliator 
Urbaa Telephone Company 33 Union Conciliator 
Milwaukee Gas Light Company 3: Union Arbitration 
Western Union Company 3 Board Company and union 
Wisconsin Hydro Electric Company 5 Union Conciliator 


July, 1948-June, 1949 


Adams-Marquette Electrical Cooperative 20 Union Board mediation 
Commonwealth Telephone Company 700 Union Conciliator 
Dairyland Power Cooperative 36 Union Voluntary arbitration 
Dairyland Power Cooperative 105 Board Company and union 
Dunn County Electrical Cooperative 16 Union Board mediation 
Eau Claire Electric Cooperative 14 Board Pending 
Madison Bus Company 100 Company Board dismissed peti- 
tion for appointment 
of conciliator1 
Madison Gas and Electric Company 170 Company Conciliator 
Milwaukee Electric Railway and Trans- Company Arbitration 
port Company 2700 
Urban Telephone Company 32 Union Pending 
Wisconsin Electric Power Company 800 Union Arbitration 
Wisconsin Hydro Electric Company 70 Board Arbitratior 
Wisconsin Telephone Company (three 9870 Union Conciliation (for two 
cases) cases) and arbitration 


(tor one case) 
July, 1949-June, 1950 


Eau Claire Electric Cooperative 14 Board Arbitration 

Urban Telephone Company 32 Union Conciliator 

Clark County Electric Cooperative 14 Board Arbitration 

Dunn County Electric Cooperative 16 Board Arbitration 

Milwaukee Gas Light Company 770 Board Strike occurred, set 
tled by mediation 

Chippewa Valley Electric Cooperative 13 Board Parties adopted Clark 
County award 

Milwaukee Solvay Coke Company 57: Company Mediatior 

Trempealeau County Electric Cooperative Board Mediation 

Western Electric Company Union Board declined juris- 
diction 

Dairyland Power Cooperative Board Arbitration 

Wisconsin Telephone Company Union Board appointed ar- 
bitrators but settled 
by parties before ar- 
bitration 


* Data adapted from the tenth. eleventh, twelfth and thirteenth annual reports of the Wisconsin 
Employment Relations Board, Table F in each report 
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TABLE Ili—Continyed 


Number of ‘ Petition 


Name of company employees filed by 


Method of settlement 


Wausau Gas C 18 


July, 1950-February, 1951 


Valley le 1c 4 ooperative 12 


“ooperative 
laire Electric Cooperative 
‘county Electric Cooperative 

lander Telephone Company 
Telephon Company 
n Electric C 


nsin Hydro Elect 


sin Telephone C 





plants owned by the same p 

) any other relevant factors l i mph; 1 their 

make each situation unique lief that mpari with similar 

standard which, when applied, makes kill sumilar labor mark were difficult 

her standards practically worthless to make. Thus, at on rr another, in 
lysis of th arbitration decisions 


examining the wage 
tl arbitration boards did not 


allegedly 
s, the arbitrat: ruled 

or accept pre hat there were differences in size, degree 

ymparisons with other utilities or in ~ competition, labor onditions, 


comparable industric 


es in similar labor market areas. Eacl c., significant enoug! » Tu ut exact 
was ruled upon on its own merits be- omparisons 

the arbitrators considered each situ Che experience 
unique. The arbitrators were more pulsory-arbitratior 
consider the existing wage struc 


pro 
{ 

difficulties of attempting t 
and economic characteristics of 1 


a teria for wage 
an compare one Furthermore, tl 


determinatior 
ular utility, rather tl e€ process 





TABLE IV 


Summary of Wisconsin Employment Relations Board Activities in Settling 
Public Utility Labor Disputes, June, 1947-February, 1951 
July, 1947 July,1948 July, 1949 
to to 

June, 1948 June, 1949 

Cases Received 15 7 y 

Petition Filed by Union 9 7 
Petition Filed by Company 3 

Board Intervened 


July, 1950 
to to 
June, 1950 February, 1951 


Cases Closed 
Conciliation 
Compulsory Arbitration 
Company and Union 
Board Mediation at Request of 
Parties 
Other 


1 Data adapted from Table III. 
2 Includes one case that was voluntarily submitted to arbitration 
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each case on its own merits almost inevita- 
bly boils down to using “ability to pay” as 
the prime criterion. Thus, the nature of the 
demand facing a utility becomes extremely 
important. In one the arbitration 
board noted: “The unfavorable financial 
position of the employer is not a deciding 
whether an 


case, 


determining increase 


should not be granted, but con- 


factor in 
should or 
sideration should be and is given to the fact 
that the type of business in which the em- 
ployer is engaged cannot within the immedi- 
ate future support a high wage structure and 


employees should recognize this fact.” ’ 


In another the board said: “We 


deem a company’s ‘ability to pay’ as meas- 


case 


ured by the financial results of its operations 
to be a relevant factor within definite limi- 
the determination of 
ympany more 
field should 

liberal in 


tations in wages and 
working conditions. ...A ¢ 
prosperous than others in the 
expect to be somewhat more 
wages and working conditions than a com- 
difficulties.” "* The board, in this 
“The monopoly position 


pany in 
noted 
companies makes ‘ability to pay’ 


case, also 


of transit 


Where a “wildcat” oil driller sank a 
well at a place where there was no rea- 
sonable prospect of striking oil and 
nothing materialized but a “dry hole,” 
and he failed to pay the statutory mini- 
mum wage and overtime wage, the Fair 
Standards Act was held to be 
inapplicable. The Court of Appeals for 
the Fifth Circuit held that the “wild- 
catter’s” employees were not covered by 


Labor 


the federal wage law. 

In disagreeing with the district court 
which held the drilling to be covered by 
the FLSA, the appellate court stated in 
determining the criterion for coverage, 
“The drilling for oil itself is not com- 
merce. The drilling for oil may be pro- 
duction of goods for commerce because 
oil can only be produced by drilling for 
it. But drilling becomes production of 





goods only if there is reasonable 
expectancy that ‘goods,’ 
produced either in that well or in those 
within some reasonable geographical range 


some 
i.€., oil, will be 


1% State of Wisconsin, Before the Wisconsin 
Employment Relations Board, In the Matter of 
the Dispute Between International Brotherhood 
of Electrical Workers, Local No. 953, and Eau 
Claire Electric Cooperative, August 22, 1949 
(mim.), p. 6 

17 State of Wisconsin, Before the Wisconsin 
Employment Relations Board, In the Matter of 
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less of a rigidly limiting factor than it may 


be in a competitive business.’ 


Conclusions 


On basis of the nine 
state public utility labor 


reason to believe that the states can on their 


the experience of 


laws, there is me 
own make significant contributions to labor- 
in the utilities. Cer 
vill have to 


management harmony 
tainly, the national government 
enact appropriate legislation if any attempt 
is to be made to prevent major utility strikes 
But here there are serious doubts as to the con 
stitutionality of such restrictive legislation 

lo a large degree, public frustration in 
dealing with public utility strikes is a logi 
cal outgrowth of the public utility concept 
If public regulation is to be superimposed 
on private monopoly power in the interests 
of keeping these utilities from being social- 
ized, these utilities are 
entitled to 


bargaining 


the employees of 
the strike 
rights 


and free collective 


which are accorded em- 
ployees of other privately owned industries 


[The End] 


WILDCAT OIL DRILLER’S EMPLOYEES NOT UNDER FLSA 


and_ technical 
the well, if 


drilled.” 


scientinc 
from 
or abandoned, then being 


as a result of 


knowledge gained dry 


In the court’s view the well was drilled 


in a Georgia area where, “from a 
tical standpoint, judged in the realities 
of the oil industry, not 
person expressed even a remote opinion 


pi at 
a single qualified 


that there were any prospects for oil at 
this The 

“doodlebug” who put 
forked and 
locate oil, expected to strike oil. 
the court held his 
be mere hope and 
the court 


being 4 
stock in 
devices to 
How 

expectations to 
As such 


not to be 


location.’ driller, 
great 


twigs similar 


ever, 
nothing else 
the 
the “act of producing oil.” 


found drilling 


The dissent stated that the employer's 
reckless” 


be allowed to 


“foolish or conduct should not 


defeat the employees’ 


claims and abuse “the dignity of labor 


—Sealy Vv 
7 71,091. 


Vitchell, 33 Lapor CASES 


the Arbitration of the Dispute Between the Mil- 
waukee Electric Railway and Transport Com- 
pany and Amalgamated Association of Street 
Electric Railway and Motor Coach Employees 
of America, Division 998, April 9, 1949 (mim.), 
cited at footnote 17, at 


See decision p. 22 
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LOCKOUTS 


By ROBERT V. SWEETALL and STANLEY L. AIGES 





This article poses a problem of balancing conflicting interests. 
The courts and the NLRB have applied a test which seeks to bal- 
ance the right of employees to engage in concerted activities 


against the right of employers to protect their businesses. 


The 


authors note that this test means that the legality of particular 
lockouts will dépend upon an assessment of the facts in each case, 





, HE recent decision of the United States 

Court in the Buffalo Linen 
upon the right of 
will 


Supreme 

has focused interest 
lock out.” This 
to examine the development of the 
Bu Hal } 


Cast 
employers to paper 
attempt 
to discuss the recent 


lockout problem, 


Linen case, to present some unresolved ques- 
tions which the use of the lockout 

and to examine impact 
lockout upon the 
of collective bargaining 


raises, 
the possible of the 


structure and processes 


Historical Development 


It might first be best to attempt to define 
term “lockout.” The NLRB 

“a ‘lockout’ has been defined at 
mon law as the ‘cessation [by the employer] 
he furnishing of work to employees in 

an effort to get for the employer more de- 
One should bear in mind, 
‘lockout’ 
used in such a manner as to denote a tempo- 
distinguished 


has said 


com 


sirable terms’.” 


however, that “the term has been 


rary layoff of employees, as 


om a discharge or permanent severance 


of the employment relationship.” 

1 Buffalo Linen Supply Company case, sub 
nom. NLRB v. Truck Drivers Local 449, Team- 
sters, 32 LABOR CASES { 70,593, 353 U. S. 87 
(1957) 

2 Betts Cadillac Olds, Inc., 96 NLRB 268, 282 
(1951) The term ‘‘lockout’’ will hereinafter 
be used in this sense. This definition does not 
include situations in which the employer is 
forced to lay off employees because of produc- 
tion curtailments beyond his control 

3’ Brief for petitioner, p. 3, note 2, NLRB v 
Truck Drivers Local 449, Teamsters, cited at 
footnote 1 

4*Goldman v. Cohen, 222 App. Div. 631, 227 
N. Y. Supp. 311 (ist Dept., 1928). See also 
Iron Molders Union v. Allis-Chalmers Company, 
166 F. 45, 50 (CCA-7, 1908) 

649 Stat. 449, 29 USC Sec. 151 (1935) 


Lockouts 


An employer had the common law 
to lock out, or 
for any reason unless this right was qualit 


commo! 


to discharge, his emp! 


However, the 
lockout has been modif 


Waener Act 


by contract.* 
concept of the 
to some degree by the 
Taft-Hartley Act.” 


designed to 


and 
promote 
Che degree ti 


doctrine been 
to be 
| 


submits that the comman law 


has 


answered here 


out has never been expressly overrt 


the Wagner or Taft-Hartley Ax 


Congress has Ii 


lockout” 


to recognize tha 


1 1 
Ked 


and in th 


ut it has not sti 
Therefore, locko 
se There have beer 
circumstances, mentione 
the legality of certain 


established 


USC Sec 1947) rhe 
hereinafter be referred 


®61 Stat. 136, 29 
Taft-Hartley Act will 
to as the ‘‘act.”’ 

7Comment, 29 Rocky Me 
83, 85 (1956) 

561 Stat. 140, 29 USC Sec. 158(d)(4) (no resort 
to strike or lockout during 60-day notice 
period); 61 Stat. 153, 29 USC Sec. 173(c) (di- 
rector of Mediation Service to seek to induce 
parties to settle dispute peacefully without 
resort to ‘‘strike, lockout. or other coercion’’) 
61 Stat. 155, 29 USC Sec. 176 (appointment of 
board of inquiry by President when ‘‘threatened 
or actual strike or lockout national 
emergency); 61 Stat 155, 29 USC Sec. 178 
(power to enjoin strike or lockout in 
of national emergency) 


untain Law Revieu 


creates a 


case 
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Since the enactment of the Wagner Act, 
many small employers have sought to band 
together into multiemployer associations in 
order to match the increased bargaining 
strength of unions—for example, the Inter- 
national Brotherhood of Teamsters, (There 
can be little doubt that the Congressional 
protection afforded to “concerted activities” 
and the imposition upon employers of a 
“duty to bargain” has increased the bargain- 
ing strength of unions.) On occasion some 
unions have sought to em- 
ployers in an attempt to gain the unions’ 
objectives.’ The struck and unstruck mem- 
bers of multiemployer associations some- 
times react to whipsawing by locking out 
all of their employees. Thus, the question 
of employer interference with 
protected concerted activity is raised.” 


“whipsaw” the 


employee 


Question of Interference 


Che important question is: How far does 
the right of employees to engage in con- 

* The United States Supreme Court, in the 
Buffalo Linen case, cited at footnote 1, defined 
whipsawing as ‘‘the process of striking one at 
a time the employer members of a multi- 
employer association.’’ Whipsawing may, how- 
ever, be used just as effectively by a union in 
dealing with employers who do not bargain 
through an association. Thus, for our pur- 
poses, whipsawing is defined as ‘‘any attempt 
by a union to play off competing employers one 
against another, either by striking, threatening 
to strike, picketing, or engaging in other con- 
certed activities for the purpose of gaining a 
bargaining advantage.’”’ 

61 Stat. 140, 29 USC Sec. 157 (1947): ‘‘Em- 
ployees shall have the right to self-organization, 
to form, join, or assist labor organizations, to 
bargain collectively through representatives of 
their own choosing, and to engage in other con- 
certed activities for the purpose of collective 
bargaining or other mutual aid or protection, 
and shall also have the right to refrain from 
any or all of such activities except to the extent 
that such right may be affected by an agree- 
ment requiring membership in a labor organiza- 
tion as a condition of employment as authorized 
in section 158(a)(3) ....’’ 


44 


The Supreme Court has 


certed activ ity go 
exercise 


said: “Congress safeguarded the 
of ‘concerted activities’ and expressly recog- 


nized the right to strike.” ” 


We are not 
strike activity ;” 
the extent to which employers may 
fere” with Jawful strike activity. Even law 
ful strike activity will not be wholly protected 
from employer interference, for the NLRB 
employer's 


here with dlega 


concerned 


rather, our concern is with 


“inter 


have upheld an 
continue 


and the courts 
right “to protect and 
by filling places left vacant by 
ruled that an 


discl 


his business 
strikers.” ” 
been em- 


has 


to hire, 


Moreover, it 
ployer is Iree aregee 
provided that 
cover of that right, 

[ the ] empl yees 


and 


lay off, o1 
employees tor reason, 
he does not 


intimidate or 


any 
“under 
coerce 
their self-organization 
— aa 


against 


with respect to 


representation an employer 


may mot discriminate employees, 
change in 


mc rely 


whether by discharge or lesser 


employment conditions or status, 
rights 


(Italics 


€ xercis¢ d 


” 15 


because employees have 
protected by the statute 


supplied.) 


Lockout as Form of Interference 


questions concerning 
the NLRB and 


endeavored consistently 


In deciding 
legality of lockouts, 
courts have 
balance the right of employees t 
in concerted activities against the 
employers to protect their businesses 
Lockouts which involve efforts to frustrate 
organization or to evade the duty to 
bargain are clearly illegal, for they are of 
a discriminatory nature, and the basic vice 


union 


USC Sec. 158(a)(1) (1947) 
“It shall be an unfair labor practice for an 
employer—(1) to interfere with, restrain, or 
coerce employees in the exercise of the rights 
guaranteed in section 157 . ss 

u UAW v. O’Brien, 18 LABOR CASES { 65,761 
339 U. S. 454 (1950) 

2 For example, Allen-Bradley Local v 
5 LABOR CASES f{ 51,135, 315 U. S. 740 
(peace of the community threatened) 
AFL Local 232 v. WERB, 16 LABOR CASES 
{ 64,992, 336 U. S. 245 (1949) (recurrent, inter- 
mittent strikes are neither protected nor pro- 
hibited by the act and are, thus, subject to 
state control). See also NLRB v. Perfect Circle 
Company, 12 LABOR CASES { 63,842, 162 F. (2d) 
566 (CCA-7, 1947). 

%NLRB v. Mackay 
Company, 1 LABOR CASES 
333 (1938) 

4 NLRB v. Jones and Laughlin 
ration, 1 LABOR CASES { 17,017, 301 U. 
(1937) 

18 Betts Cadillac Olds, Inc 
at p. 284. 


61 Stat. 140, 29 


WERB, 
(1942) 
UAW, 


Radio and Telegraph 
"17,034, 304 U. S 


Steel Corpo- 
S. 1, 45-46 


) 


, cited at footnote 2, 
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is not the lockout as such but the anti- 
union motive behind it.” 


[here are several cases in which the 
lockout has been empleyed for reasons 
leemed lawful by the NLRB. Some of 
these have been called “economic” lock- 
uts \s the name implies, they are eco- 
nomically motivated and are independent 
f any intent to interfere with protected 
mecerted activities of employees. These 
shutdowns are “sanctioned because [they 
are] deemed to be a response, not to the 
protected activities, but to their consequences.” 
hus, shutdowns have been sanctioned by 
the Board when utilized to take advantage 

profitable business site;* ac- 

needed repairs to company 

sulting from a decline in busi- 

rs;” instituted because of the un 

nature of a trucking operation;™ 

ised to avoid impractical operations where 

spective work stoppage threatens 

a recurrent nature;~ prompted by 

a spoilage of raw materials;* em 

here a union retused to give as 

sufficient advance notice prio 

as to allow repair work to be 
] 


nd returned to customers, rendering 


t 
] 
I 


Omically imprudent for an employer 


2 
inue Operations 


For examples, see NLRB v. Norma Mining 
Corporation, 24 LABOR CASES { 67,746, 206 F 
(2d) 38 (CA4 1953); NLRB v. Somerset 
Classics, Inc., 21 LABOR CASES { 66,734. 193 F 
(2d) 613 (CA-2, 1952), cert. den., 344 U. S 
816 (1952) (efforts to thwart union organiza- 
tion): NLRB v. Cape County Milling Company, 
8 LABOR CASES {§ 62,013, 140 F. (2d) 543 (CCA-8, 
1944); Long Lake Lumber Company, 34 NLRB 
700 (1941) enforcement granted 7 LABOR 
CASES { 61,810, 138 F. (2d) 363 (CCA-9, 1943) 
(efforts to discourage union membership) 
D. H. Holmes Company, 81 NLRB 753 (1949) 
(reprisal for actual concerted activity as op- 
posed to threatened concerted activity) 
Meltzer, ‘‘Single-Employer and Multi-Em- 
ployer Lockouts Under the Taft-Hartley Act,”’ 
University of Chicago Law Review 70, 73 
956) 
* Brown-McLaren Manufacturing Company, 34 
NLRB 984 (1941) 
* Lovuorn, d.b.a. Georgia Twine and Cordage 
Company, 76 NLRB 84 (1948) 

© Smith Cabinet Manufacturing Company, 
1 NLRB 950 (1936) 

21 Walter Holm and Company, 87 NLRB 1169 
(1949) 

2 International Shoe Company, 93 NLRB 907 
(1951) 

23 Duluth Bottling Association, 48 NLRB 1335 
(1943) 

2+ Betts Cadillac Olds, Inc., cited at footnote 2 

25 Meitzer, work cited at footnote 17, at p. 72 

26 Cases in which this has occurred are Morand 
Brothers Beverage Company, 91 NLRB 409 
(1950): Leonard d.b.a. Davis Furniture Com- 
pany, 94 NLRB 279 (1951); and Buffalo Linen 
Supply Company, 109 NLRB 447 (1954) These 
will be discussed in greater detail below 
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In that case the Board set forth its criteria 
for determining a legitimate lockout. These 
criteria are: (1) the nature of the measures 
taken by the employer, (2) the objective of 
the lockout, (3) the timing of the lockout, 
(4) the reality of the strike threat, (5) the 
nature and extent of the economic hardship 
on the employer and (6) the degree of re- 
the effectiveness of concerted 
activity. It is that these criteria 
are highly interdependent, that the 
legality of particular lockouts must depend 
upon an assessment of all the facts in each 
case. The Board has done no more than to 
effectuate one of the principal purposes of 
to equalize the bargaining strength 


striction on 
obv 1OUuUS 


So 


the act: 
of employers and employees through pro- 
motion of the collective bargaining process. 
The task of administering the act has been 
delegated to the Board by Congress; it is 
not an easy task. 

Although the Board is the proper agency 
judgments, the 
func- 


to make administrative 
courts exercise an important review 
tion. While the courts, however, profess to 
do no more than to “review,” the result 
is often an infringement upon the “allowable 
area of the Board’s discretion.” * 
the courts agree with the Board, they claim 
the matter the Board’s 
“administrative competence.” On the other 
hand, when the courts disagree the 
Board, they claim it has abused its discretion. 
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For, when 


question is a for 


with 


Multiemployer Lockout as Defense 
Against Union Whipsawing Tactic 


Although many unions willingly accept 
multiemployer bargaining, they may some- 
times decline to bargain with an employer 

29 ‘A statute expressive of such large public 
policy as that on which the National Labor 
Relations Board based must be broadly 
phrased and carries with it the task of 
administrative application. There is an area 
plainly covered by the language of the Act and 
an area no less plainly without it. But in the 
nature of things Congress could not catalogue 
all the devices and stratagems for circumventing 
the policies of the Act. Nor could it define the 
whole gamut of remedies to effectuate these 
policies ii. an infinite variety of specific situa- 
tions. Congress met these difficulties by leaving 
the adaptation of means to end to the empiric 
process of administration. The exercise of the 
process was committed to the Board, subject to 
limited judicial review. Because the relation 
of remedy to policy is peculiarly a matter for 
administrative competence, courts must not 
enter the allowable area of the Board’s discre- 
tion and must guard against the danger of 
sliding unconscious!y from the narrow confines 
of law into the more spacious domain of policy. 
On the other hand, the power with which Con- 
gress invested the Board implies responsibility 
—the responsibility of exercising its judgment in 


is 
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group whose membership includes all of the 
within a competitive-product 
They do not want the em- 


employers 
market area.” 
ployer bargaining group to be coextensive 
with the employer competitive group, for 
this would deprive them of of their 
most effective bargaining weapons—whip- 
In competitive markets where a 


one 


sawing. 
union bargains with any employer group 
which does not include all competing em- 
ployers, the union can divide and conquer 
the employer opposition by splitting it along 
self-interest lines. Thus, a union may “bribe” 
some employers by permitting them to op- 
erate while other employers are struck, on 
the condition that they need only agree to 
the “pattern” settlement. In other instances 
“bribes” are the union 
chooses the place for attack; the nonstruck 
employers greatly relieved that they 
were not chosen to provide the opposition 

W hatever 
tactics May 
used (“pattern bargaining,” 
“whipsawing”), 


unnecessary, for 


are 


union 
term 


forms or devices these 
take and regardless of the 


contract 


“torm 


bargaining” or the fact re- 


mains that many powerful unions impose 
small employers who, 
on 


to the 


unilateral terms upon 
in turn, increased 
consumer 


pass the costs 

The pre-Eisenhower Board took the posi- 
tion that “defensive” lockouts, 
instituted to protect the employers 
the whipsawing tactic described above, were 
Three circuit courts of appeals took 


which were 


trom 


illegal 
issue with that Board’s position 
The Seventh Circuit, in 
manded NLRB’s first decision * 
determination of fact. Whether or not 
employers dealing with the union had ac- 
their employees—which 


Morand,” re- 
for a 


tl 


the 


1e 
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tually discharged 


employing the statutory powers."’ 
Dodge Corporation v. NLRB, 4 LABOR 
f 51,120, 313 U. S. 177, 194 (1941).) 

% Jesse Carpenter, Employers’ 
and Collective Bargaining in New 
(1950), at p. 65. 

Even where unions do bargain with employer 
groups covering a competitive area, they try 
to ‘‘whipsaw’’ within the employer group A 
classic recent example of this tactic occurred 
when the International Association of Machin- 
ists (IAM) struck about ten of 159 employer 
members of the California Metal Trades Asso- 
ciation (CMTA) when a collective bargaining 
agreement between IAM and CMTA expired 
With the exception of about 12 employers who 
withdrew from CMTA and signed up on the 
union’s terms, the nonstruck members retali- 
ated for this whipsawing strike by locking out 
their employees. 

* Carpenter, work 
Pp. 191-205. 

33 Morand Brothers 
NLRB, 20 LaBoR CASES 
576 (CA-7, 1951). 

33 Cited at footnote 26 
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cited at footnote 30, at 


Beverage 
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Company v. 
190 F. (2d) 
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the court considered to be an illegal action 
—or merely locked them out—which the 
court considered to be a legal action—was 
not clear in the The Board, upon 
found evidence that 
the employees were discharged. The court 
then affirmed the 

The Ninth 


Company,” 


record, 
remand,” substantial 
Board’s decision 

Furniture 
first de- 
Board’s 


Circuit, in Davis 
remanded the Board’s 
for a determination of the 
position as to the legality of a “defensive” 
lockout. The Board declared the lockout 
to be unlawful, but the court, in its second 
decision, the Board holding that 
the “defensive” lockout legal.” 

The Eighth Circuit, in Spalding Avery 
Lumber Company,” reversed the Board’s de 


cision 


rey ersed 


was 


cision which declared the employers’ “de- 
fensive” lockout to be illegal.” In Continental 
Company,” the same court denied 
Board ruling * 
strike against one employer in a multiem 


Baking 
entorcement of a that a 
ployer bargaining unit, because of working 
particular plant, did not 
lockeuts by mem 


conditions in a 
justify sympathy 
bers of the unit.“ 

The Eisenhower Board heralded a change 
in Board policy toward “defensive” lock 
outs when Chairman Guy Farmer announced 
the Board’s decision not to appeal the ap 
pellate court’s ruling in the second Davis 
Furniture case. He said that “the recon 
stituted N. L. R. B. agrees with the U. S 
Court of Appeals at San Francisco that it 
unlawful when the non-struck mem- 
bers of an employer association temporarily 


other 


is not 


lay off employees to counteract ‘whipsaw- 
strike 
sociation members.’ 


ing’ tactics against one or two as 


Buffalo Linen Case 


Credit Exchange, 


eight 


The Linen and an as- 
sociation representing employers in 
the linen-supply business in and around 
Buffalo, New York, bargained on a multi- 


emplover basis with the Teamsters Union 


% 99 NLRB 1448 (1952) 

>23 LABOR CASES { 67,624, 204 F. (2d) 529 
(CA-7, 1953), cert. den., 346 U. S. 909 (1953) 

Leonard d.b.a,. Davis Furniture Company € 

NLRB, 21 LABOR CASES { 66,997, 197 F. (2d) 435 
(CA-9, 1952) 

™ Cited at footnote 26 

* 100 NLRB 1016 (1952) 

39 23 LABOR CASES ‘ 67,689, 
(CA-9, 1953) 

“” NLRB v 
27 LABOR CASES { 69,106, 220 F 
19. 


205 F. (2d) 355 
Spalding Avery Lumber Company, 
(2d) 673 (CA-8 
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visited,’’ 7 Syracuse Law Review 263 (1956) 
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3 Stanford Law Review 510 (1951), 20 University 
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The Court acknowledged that “there are 
circumstances in which employers may law- 
fully resort to the lockout 
weapon.” It also rejected 
Circuit’s argument that 
with 
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the Second 
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lockout? Perhaps these hypothetical ex- 
amples are a trifle strained. But it must be | 
remembered that the test of lockout legality 
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ot conflicting interests would be. severely 


some unions mm: 
Impact of Lockout ene 
on Multiemployer Bargaining 


here can be no doubt that the Supreme 

’s decision in Buffalo Linen has strength- 

the power of those small employers 
bargain in multiemployer 
acquired powe 
join existing 


what abou 


; ruse ft enter 
It seems likely that, i1 


unions may preter 


bargaining. If tl 
ns be compelled to bar 
loyer basis if tl 


bargaining even 


nployer bargaining 


iswer Ss 


ns and employers have always been 


advantages 


The uniformity of wages and 
f employment, the ease of negotiating 
administering agreements, the equali 
f competition, the protection afforded 
unionism, and the reduction of 
ave made such relationships mutu- 
isfactory In addition, unions had 
of the powerful whipsawing 
Board’s position with regard § cour 
61 Stat. 140, 29 USC Sec. 159(b) (1947) t 
The Board shall decide in each case whether 
in order to assure to employees the fullest protect the safet of pers¢ 
freedom in exercising the rights guaranteed premises but 1! 
by this subchapter, the unit appropriate for certified 
the purposes of collective bargaining shall be a 
the employer unit, craft unit, plant unit, or tion admits 
subdivision thereof: Provided, That the Board rectly or 
shall not (1) decide that any unit is appropriate idmits t 
for such purposes if such unit includes both guards 
professional employees and employees who are 61 
not professional employees unless a majority In determining whether 
of such professional employees vote for inclu- for the 
sion in such unit: or (2) decide that any craft the extent to which the empk 
unit is inappropriate for such purposes on the ganized shall not be controlling 
ground that a different unit has been estab- 2"*There is nothing in the 
lished by a prior Board determination, unless a quires that the unit for bargaining 
majority of the employees in the proposed appropriate unit, or the ult 
craft unit vote against separate representation most appropriate unit 
or (3) decide that any unit is appropriate for that the unit be 
such purposes if it includes, together with other Brothers Be 
employees, any individual employed as a guard note 26.) 


o enforce against employ 


rules to protect property 
as the 


bargaining unit 


Stat 140, 29 I 


purposes specified in subse« 


veETAaGgE 
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Among these are (1) the mutuality or simi- 
larity of employee interests, (2) the history 
of collective bargaining, (3) the extent of 
union organization, (4) the desires of the 
employees, (5) the nature of the operations 
in the industry and (6) the purposes and 
intent of the act. Each of these criteria is 
important, although no one is controlling. 


Although the situation we have posed is 
hypothetical, its realities are apparent. We 
are not so presumptuous as to predict how 
the Board would rule, but rather how we 
think it should rule. One need not be clair- 
voyant to see that unions often attempt to 
whipsaw_ small who seek to 
strengthen their position through multiem- 
ployer bargaining. That the result of such 
action, if successful, would be inequitable 
must be obvious. Small employers are en- 
titled to an effective defense against the 
divisive effects of the whipsawing tactic. 

In the Buffalo Linen case, the court of 
appeals rejected the argument that em- 
ployer solidarity justified the lockout, on 
the ground that the strike constituted a 
withdrawal by the union from the multi- 
employer bargaining unit.” Thus, the court 
contended that the Board should give the 
same freedom of withdrawal to unions as 
has been accorded to individual employers 
This issue was not decided by the Board 
or the United States Supreme Court, because 
the facts clearly demonstrated that the union 
continued to bargain with the association 
until an agreement was signed. However, 
the issue of mutual freedom of withdrawal 
remains to be decided. 

The policy of the NLRB is that “what- 
ever an employer’s previous policy or prac- 
tice may have been, there is no question as 
to the principle that the employer may 
properly withdraw from an existing multi- 
employer unit, provided it clearly evinces at 
an appropriate time its intention of pur- 
suing an individual course of action.” ™ An 
“appropriate time” for withdrawal is when 
a contract is not in effect.” In requiring 
“an individual course of action,” the Board 
that employers cannot retain the 
advantages of multiemployer bargaining 
while pretending to bargain on a single- 
employer basis.” 


employers 


insists 


On the other hand, a union bargaining 
with a multiemployer unit may not with- 


draw from that unit if the withdrawal would 
“disrupt the multiemployer unit.” In the 
first Morand case,” the court of appeals held 
that when employers are allowed to with- 
draw, unions should also be free to with- 
draw. But the court that where 
employers were bound to the multiemployer 
unit, by contract or otherwise, the union 
could not strike than the unit 
without committing an unfair labor practice. 


insisted 


W he le 


less 


Thus, although neither the Board nor the 
courts have squarely faced the problem ot 
deciding whether or not unions may perma 
withdraw from multiemployer bar 
gaining units when 
serve their self-interest, it seems likely that 


nently 
these units no longer 
employer opposition would be sufficient to 


block union withdrawal.” 


Member Styles argued vigorously, in his 
dissent in'Continental Baking Company,” that 
employees should be accorded the 
freedom of withdrawal as employers. He 
contended that “if the make 
multi-employer bargaining a one way street, 
with employers, but not employees, free to 
shift to single-employer bargaining as soon 
serve their 
groups 

those 


same 


3oard is to 


ceases to 
multi-employer 
will be 


bargaining 
interest, the only 
which will tend to 
peculiarly advantageous to employers and, 
by the same token, peculiarly disadvantageous 


as joint 


survive 


to unions.” 


Although this argument 
plausible, it completely 
and purpose of multiemployer bargaining 
First, employers are not free to bargain on 
an individual basis with employees if their 
collective bargaining. 


is superficially 


ignores the nature 


employees choose 
Hence, employers may also choose to bar- 
gain “collectively” to protect their interests 
as long as they do not unduly interfere with 
employee concerted activities. 

Second, the only unions which survive are 
“those peculiarly 
ployees “and, by the same token, peculiarly 


advantageous to” em 


disadvantageous to” employers. 


Third, the employers most likely to with- 
draw from the unit are those who can least 
afford the consequences of a strike.” Most 
often, they are operating in a highly com- 
petitive market, where a strike would result 
in a loss of customers who might never be 
regained. A union rarely attempts a direct 





53 See case cited at footnote 46. 

% York Transfer and Storage 
NLRB 139 (1953). 

5 W. S. Ponton of New Jersey, Inc., 933 NLRB 
924 (1951). 

5° Grand Rapids 
1402 (1954). 


50 


Company, 107 


Fuel Company, 107 NLRB 


3% Stouffer Corporation, 101 NLRB 1331 (1952) 

388 Cited at footnote 32. 

3° See case cited at footnote 40 

* Continental Baking Company, 99 NLRB 777 
(1952). 

61 See 
at p. 10. 


Carpenter, work cited at footnote 30, 
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attack upon a united employer group. Its 
strategy is to attack indirectly by inducing 
the weakest employers to secede from their 
group, one by one, until the remaining em- 
ployers are left demoralized and helpless.” 
Thus, in situations where the union compels 
employers to the multiemployer 
unit through economic the 
union cannot complain. When there is no 
direct attempt by the union to sever em- 
ployers from the unit—but 
defect to 
it is that 
are placed in a precarious posi- 
tion, especially if demands 
on which the have 
settled. If the business is highly competitive 
and the remaining employers are struck, no 
doubt they to the 

ployers the union 1s 


employer's 


abandon 


sheer force, 


the empl yyvers 


merely serve their self-interest— 


argued 
unit 


the employers remaining 
In the 
they are resisting 
withdrawn employers 


will lose customers 

have settled. If 
displeased the 
per too, has a legitimate complaint 
While recognizing that employer witl 
the 
bargaiing and is detrimental to others who 
have maintaining it, 
remembered that 


em- 
who 
with secession, 
haps it, 
lrawal 
defeats effectiveness of multiemployer 
a real interest in 
must be 
ers’ association is a voluntary organization. 
compelled to 

a multiemployer bargaining 


never- 
theless it 
ploy 
Employers cannot be 


an em 


association n 
they be forced to maintain members! 
it. Nor is it likely that 
rity agreements” would 


if used 


~an lp 


“association sé 
be 


to compel employers to join 


considered 


retain member 


ship in bargaining associ- 


attempted 


ms. If such compulsions were 
re might agitation for “right 
your business” laws. Multiemployer 


bargaining units will continue to be formed 


be some 


and will remain effective as long as em- 
rs recognize that group bargaining is 


e advantageous for them than is in- 


lividual bargaining 


Finally, the argument for mutual freedom 
of withdrawal from multiemployer bargain 
“self-deter 

the 


for empl yyers 


ing rests on an assumption that 

for 
“self-determination” 
When the reasons underlying 


mination” employees is of sam 
nature as 
“self-determi 


nation” party are examined, the 
argument for equal withdrawal rights has 


for each 


no torce. 
lhe 


were examined above; we now 


withdrawal 
to 
analysis of the reasons for union withdrawal. 


reasons for employer 


turn an 
In most multiemployer bargaining units, the 
employees in the unit belong to the same 
local union or to the same national or inter- 


national union. /t ts not, therefore, a question 


6 Work cited at footnote 30, at p. 197. 
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of employee withdrawal, but 
union withdrawal. When the 
posed as to why a union wishes to withdraw 
and revert 
the 
union wants to play 
another—that 1S, it 


rather one 


question 1S 


to single-employer bargaining 


foremost reason seems to be 


one employ 
wants te 
outweigh the 


objective does not many 


vantages which accrue to unions, employers 
and the public from multiemployer bargain 


ing. For instance, would it be sensible pub 


ic policy to allow the Teamsters l 
the Buffalo Linen case™ to wl 
merely because 
to withdraw 


multiemployer unit? 


ployers 


hosen pert ' 
chosen perman 


[his is not to say tl 


arise where a uni 
drawing from a multi 
ie United Automobile 


were to 


itl 


mi 


W 


\ 
1 
th 


ample, bargair 
ultiemp] } 

muitiemployer dé 
Motors and Chry 


istic to fof 


basis 


We 
unions 
withdraw 
sly because et 
suggest tha 
circumstal 
courts sh¢ 
“collective bargainit o”’ 
as valid in 
act, as 1s ¢ 


] 
employees 


Lockout as Corollary of Strike 
Aside 


nay lawfully 


from the 


upsawing ti 


the questi 


\W hile, 


were 1 to 


considered 


strike s, they were 


Although t 


employe 


even 
analogous | 
doubted the 
it quite 
to strike 
the initiative 
the 


terms; 


often limited 
Employers, < 
in labor 
tain 


ment 


Status quo 


custo 


® Cited at footnote i. 





which originates such dramatic action as the 
strike. Employers ordinarily pose as “heip- 
maidens” who are being ravished by 
This role assists in arousing public 
for the most 


less 
unions. 
suppert for their position. So, 
part, it is not “good public relations” for 
employers to take the offensive and lock out 
their employees. If an employer decides 
that a “lockout” is necessary, he may simply 
provoke the employees into striking. Hence, 
the lockout should not be perceived as the 
corollary of the strike if this means that 
the lockout is a weapon as necessary to the 
employer as the strike is to the union. We 
submit, however, that the legal status of 
the lockout today is closer to the common 
law concept than at any time 
enactment of the Wagner Act 


since the 


The Wagner Act was conceived at a time 
help- 
less to resist unilateral action by employers 
in decreeing the terms of employment. But, 


when most employees were virtually 


even then, not all employees were defense- 
less and in need of governmental protection. 
Nevertheless, the Wagner Act assumed that 
all covered employees needed equal protec- 
tion. As the act applied 
cases, it soon became apparent that not all 


was to specific 
employees needed the same degree of pro- 
tection from employer interference. It be- 
came equally apparent, as unions grew in 
and number, that perhaps some em- 
ployers required protection from overly 
zealous unions. 


size 


The pressing need for “balancing con- 
flicting interests” was met early by the 
NLRB and the courts. Not long after 
the United States Supreme Court upheld the 
constitutionality of the Wagner Act,” it 
that strikers could law- 
replaced, even though this meant 
with 


cited ad in- 


decided economic 
fully be 
protected 


employer “interference” 


activity.” Instances could be 


finitum where the Board and the courts 
“balanced the conflicting interests” of em- 
By 1947, Congress 
viewed the scales as again being unbalanced; 
this attitude finaliy culminated in the pas- 
sage of the Taft-Hartley Act. 

Since Taft-Hartley, the 
courts have continued to endeavor to “bal- 
conflicting although they 


received unani- 


ployers and employees. 


Board and the 


ance interests,” 


have something less than 


mous support. Lest some be misled, we do 


not believe those responsible for interpret- 
ing and administering the act are infallible. 
Too often, however, tribunals have 
been taken to task for not promulgating uni- 
versal rules and for not classifying lawful and 


these 


unlawful actions into well-defined categories 


Those who contend that the lockout is the 
legal corollary of the strike completely ig- 
nore the realities of labor relations and the 
diversity of collective bargaining structures 
They argue from the 


and procedures. 


premise that, because the right to strike is 
not absolute but is limited by union unfair 
right of em 
ployers to replace economic strikers, to sub- 


labor practices—and by the 


“free speech 


should now be 


and to use 
lockout 


contract work 
—that, therefore, the 
granted to employers as an additional bar 
gaining weapon. They neglect to mention 
that such employer weapons are not abso 
lute rights either. In their haste to ration- 
alize their argument, they that the 
lockout cannot be adopted as an absolute 
employer right. Finally, their 
omits the fact that employers retain unilateral 


forget 
argument 


control over the terms of employment, and 


may even change these terms when an im 
bargaining.” In 
the employer should have to demon 
strate that his unilateral control 


ployment terms is not sufficient to protect 


passe is reached in any 
event, 


over em 


his legitimate interests 


To illustrate, let us examine the problem 
of the interplay of the Betts Cadillac prin 
ciple and Section 8(d)(4) of the act.” In 
the Betts Cadillac doctrine, to review, the 
Board laid down a set of criteria with which 
to measure the legality of an employer’s 
lockout action. If, 
a , articular case, the Board felt that ec 
nomic and other considerations were “un 
usual,” it might condone the lockout. Sectior 
8(d)(4), on the other hand, 
hibition upon strike or lockout action for a 
minimum period of 60 days prior to the 


in the circumstances oi 


imposes a pro- 


expiration of a collective bargaining agree- 
ment. 


to stabilize the bargaining relationship dur- 


The basic purpose of this section is 


ing the negotiating period, for the parties 
must continue the terms of their agreement 
in “full force and effect” during that period. 
While the requirements of this section are 
explicit, the Board has ruled that circum- 
stances may warrant a compromise of the 


8(d)(4) rule. 





** Case cited at footnote 14. 

® Case cited at footnote 13. 

* NLRB v. Crompton Highland Mills, Inc., 
16 LABOR CASES { 65,163, 337 U. S. 217 (1949). 

& See footnote 28. 61 Stat. 140, 29 USC Sec 
158(d)(4) (1947). Sec. 8(d)(4) ‘“‘continues in 
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full force and effect, without resorting to strike 
or lockout, all the terms of the existing 
contract for a period of sixty days after such 
notice is given or until the expiration date o 
such contract, whichever occurs later sid 
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Board 


its en- 


In the Mastro Plastics case,* the 
held that Section 8(d), “viewed in 
tirety,” could not condemn a strike occurring 
during the 60-day period which had been 
precipitated by an employer’s unfair labor 
practice, notwithstanding a “no-strike” clause 
in the agreement. Moreover, the Board con- 
tended that Congress intended Section 8(d) 
“to prevent the use of economic 
such as strikes and lockouts for 
connecied with contract negotiations 
We think that an analogy may 
drawn between the Mastro Plastics “unfait 


hor 
1aDOT 


pressures 
reasons 


W ell be 


practice strike” and a case in whic! 
an employer locked out his employees du 
prohibited 60-day due to 
circumstances. It 


period 
might be 
as reasonable for the Board—in order to 


act= » hold 


just 


effectuate the purposes of the 
such a lockout privileged. 


Shoe case,” recently 
involved the legality 
lockout and 
presented the Board with the Betts Cadilla 
8(d)(4) interplay problem. In this case the 
the possibility ot 


1 Brake 
Board, 


ngle-employer 


Americ 


almost 
with 


1 
employer, faced 


strike, began transferring production to 
ther plants about four weeks prior to th 
of the agreement 


laid 


he plant involved in the negotiations. 


then-current 
ansfer caused employees to be 

the last working day prior to the expira 

f the contract, those employees r« 
naining at work were laid off and the plant 
was closed down 


The Board found that the actions of the 
employer interfered with the rights guar- 
anteed to the employees under Section 7 of 
thereby violating Section 8(a)(1) 

Board held that employer’s con 
mean- 


constituted a 


the act, 

Also, the 
was discriminatory 
8(a)(3) 


duct within the 


ing of Section and 
refusal to bargain in good faith in violation 


of Section 8(a)(5). 


In concluding that this lockout was a vio- 
lation of the act, the Board distinguished 
this case from Betts Cadillac and other similar 
cases involving unusual circumstances wherein 
the employer was “justified in closing down 
his plant to avoid unusual operative prob- 
economic losses over and beyond 
the ordinary loss of business attendant 
upon any strike.” The Board rejected the 
employer’s contention “that an employer, 
to avoid losses incidental to an anticipated 


lems or 


strike, may curtail operations and lay off 





® Mastro Plastics Corporation, 103 NLRB 511 
(1953), enforcement granted, 26 LABOR CASES 
{ 68,584, 214 F. (2d) 462 (CA-2, 1954), aff'd, 
29 LABOR CASES { 69,779, 350 U. S. 270 (1956) 

® At p. 518 


Lockouts 


lawful 
without 


employees aS a consequence Ol their 
union activities in bargaining, 
violating the Act. The 
adopted the broad principle thus stated by 
the Employer.” * 


Board has never 


A fear of the possibility of a strike could 
“the | 
justification 


substituted for ality 


strike” as 


not be 
threat of a 
lockout: 
“In Betts 
similar cases, 
shutdowns which were 


Cadillac Oldsmobile and 
unlike the 
found 


extensive b: 


instant 


after 


only 


taken place, indeed, up to the 
' 
‘ 


curred 


the anticipated strike could hi 
In all of them, ei 
following 


momentarily 
both of the conditi 


Chere was an actual threat of 
veved to the employer or strike 
' , 

already beer taken in 
ployer or otl 
bargaining 

the Respondent annout 
tion at the first bargaining sess 


had 1 


ties’ 


1 , 
eason t » belie ve t 
negotiations would 


ment and 


“Under these cu 
that the 
any real threat ot 
to the shutdown 


merely to avoid 


Re sponde nt 


and that 
justified in law 

Moreover, 
suming 

a strike thre: 
disruption 


regarded as paramount 


that 


such 


losses or 


employee rights inf 
ent in protecting that 
supplied.) I: 

deemed lawful, the 
ployer’s action “accelerate 
sequences of a strike,” 
employer merely tran 
to its other plants, thu 
sible 
effective strike acti 


which 


losses 


In short, the Boar: 
employer’s lockout, whi 
the prohibited 60-day 


Betts Cadillac criteria 


7 116 NLRB 820 (1956) 
71 At pp. 826-827 

72 At p. 829 

3 At p. 831 

At p. 829 





“By placing the bargaining negotiations 
from their start under the shadow of an 
imminent shutdown and by beginning to ef- 
fectuate the discriminatory shutdown when 
28 days still remained for negotiations be- 
fore expiration of the existing contract, the 
Respondent . [created an] unwarranted 
and illegal pressure and created an atmos- 
phere in which the ‘free opportunity for 
negotiation’ contemplated by the Act 
did not exist. The Respondent’s conduct 
therefore constituted refusals to bargain... 
within the meaning of Section 8(a)(5) and 
(1) of the Act.””™ 


Thus, the Board felt 
necessary to rule upon the 
whether or not the employer had fully complied 
with the provisions of Section 8(d)(4) and 
thereby violated Section 8(a){5).% But its 
decision, because of this, met with criticism: 
“While the Board’s result is defensible, 
its Opinion is open to question because it did 
not clearly identify or squarely 
complex of difficulties which resulted from 
the interplay of Section 8(d)(4) and the 
Betts Cadillac Olds principle.” “ 

It will be seen that this could 
perhaps be more aptly apy ‘ied to the court’s 


that it was not 


question of 


face the 


criticism 


decision in this case. 

The Seventh Circuit, upon review, found 
no merit in the contentions of the Board, 
and reversed its decision.” Once again the 
question of whether a lockout may lawfully 
be used to exert bargaining pressure was 
deliberately avoided, for, in the words of the 
court, it was to dispose of a 
problem sensitive in its nature.” Rather 
than be “faced with the rather vexing prob- 
lem of determining under the circumstances 
here presented, whether a shutdown by an 
employer for the purpose of exerting bar- 


“necessary 


gaining pressure is a corollary of the em- 
ployees’ admittedly protected right to strike,” 
the court saw its role in this case as that of 
determining whether “the findings of the 
Board are supported by substantial evi- 

1 r - et hee : 4 
dence. (Note how the court euphemizes 
the lockout by calling it a “shutdown.”) 


Now, no one can deny that any act which 
an employer takes to reduce the effective- 
ness of an anticipated or actual strike must 
exert bargaining pressure on 
Hence, the contention that there 


necessarily 
the union, 


is a distinction between a _ lockout in- 
tended to exert bargaining pressure on a 
union and a shutdown intended to alleviate 
the economic difficulties of an employer is 
a distinction without a difference. It would 
be just as reasonable to assert that strikes 
are sometimes intended to protect the eco- 
nomic interests of employees while others 
are intended to exert bargaining pressures 
on employers. 

After finding that the “lockout” was not 
intended to exert bargaining pressure but 
was resorted to because of operational and 
economic difficulties, the court examined the 
criteria set forth in Betts Cadillac 

It held: “The first problem is whether, 
from past and existing circumstances, peti- 
tioner was reasonably justified in fearing a 
strike .”" (Italics supplied.) Thus 
in examining “the reality of the strike 
threat,” the court relied upon the overruled 
trial concluding 
that the Board’s finding with respect to this 
substantial 
that 
examiner 


examiner’s “expertise” in 
criterion was not supported by 
evidence. It chose to ignore the fact 
the Board had trial 
of oversimplifying and extending the doc- 
trine of unusual circumstances propounded 
in Betts Cadillac. Its use of the word “fear- 
stands in marked contrast to this ad- 


accused the 


ing” 
monition: 

“Instead of considering, for example, the 
reality of the threat of a strike under the 
circumstances of this Trial Ex- 
aminer substituted a concept of fear of the 
possibility of a strike.”™ (Italics supplied.) 

The court 
of “the nature and extent of the anticipated 
disruption” of the employer’s business, also 
referred to as “economic and 
operational problems.” It “There 
is substantial evidence to support the 
that would . . be an ir- 
reparable loss directly attributable to the 
work in process, and that permanent 
loss of business would result.” Hence, the 
court held “that the imminent probability of 
a permanent loss of business was sufficient 
justification for petitioner’s defensive action 
within the purview of the doctrine estab- 
lished by the Board....” In other words, 
the probability of a permanent loss of busi- 
(Continued on page 96) 


case, the 


also considered the criterion 


sometimes 
stated 
con- 


clusion there 





™% At p. 833. 

7% In a footnote, at p. 835 of the opinion, the 
Board said: ‘‘In view of our decision herein, 
we do not reach and therefore do not deter- 
mine whether, in laying off its employees and 
shutting down, the Respondent failed to comply 
with the requirements of Section 8(d) of the 
Act and thereby violated Section 8(a)(5).’’ 


54 


™™ Meltzer, work cited at footnote 17, at p. 97 

7% American Brake Shoe Company v. NLRB, 
32 LABOR CASES { 70,681, 244 F. (2d) 489 (CA-7, 
1957). 

7” At p. 492 

% At p. 493. 

51 Case cited at footnote 70, at p. 827 

52 Case cited at footnote 78, at p. 494. 
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Recognition-Organizational Picketing 
and Right-to-Work Laws 


By BERNARD D. MELTZER 





This 


article holds that recognition picketing is 


incompatible with 


the principles of free choice embodied in our national labor policy 


and should be unlawful. 


Organizational picketing should be treated 


in the same tight as recognition picketing, as their differences are 


merely verbal. 


A discussion of the Curtis case and the problems of 


the closed shop and right-to-work laws and their import follows. 





RECURRING PROBLEM of policy is 
-Athe reconciliation of the interests of 
individuals and those of groups which are 
tavored by the law because they meet, or at 
are thought to meet, important social 
It is this problem which underlies 
the controversy about the two topics which 
I have been asked to discuss—(1) recogni- 


least 


needs. 


tion and organizational picketing, and (2) 
the so-called “right-to-work” laws. Accord- 
ingly, before turning to these topics, I want 
briefly to remind you of the general frame- 
work for group and individual 
interests embodied in our 
national labor policy. 

The Wagner Act, closely following the 
analogy of political elections, embodied the 
principle of free choice by the individual 
employee and the principle of majority rule. 
It also provided for the establishment of 
election machinery for determining the em- 
ployees’ uncoerced preferences with respect 
to representation. The Taft-Hartley Act, 
without disturbing those provisions, made 
it plain that the principle of free choice 
meant that the right to reject a bargaining 


reconciling 
which has been 


representative was entitled to the same re- 
spect as the right to select one. The Taft- 
Hartley Act, like the Wagner Act, entitles 
a union to bargaining rights only if it has 
the uncoerced support of a majority of the 
a Board-conducted 
voting is in 


employees in the unit. In 
election, a majority of those 
general entitled to speak for the entire unit 

The bargaining agent, under the majority 
rule principle, has broad and exclusive au- 


Recognition-Organizational Picketing 


thority in negotiating the terms and con 
ditions of employment. The employer must 
bargain with the representative and with no 
The interests of the individual and 


of smaller groups 


one else. 
within a bargaining unit 
and may be 


interests of the 


are thus subordinated to, 
ficed to, the group, 
subject only to the representative’s duty of 


sacri 
entire 
fair representation of all employees, union 


and non-union, in the unit. (This duty, 
incidentally, is not easy to 
blatant 


as that based on race.) 


enforce in the 


absence of forms of discrimination 


such 


Although the scheme involves 
a limitation on the freedom of 


minority, this limitation seems justifiable on 


statutory 
a dissenting 
two grounds: First, it is necessary for 
collective bargaining, which has im 
values. Secondly, the 


derly 
portant 
that the bargaining agent have the 
of the majority 
thority with the generally ac 
cepted principle that the gove 
political or private groups should 


requirement 
support 


uncoerced makes his au 
consistent 
rnment oft 
depend on 


} 


the consent by a majority of those governe: 


There are those who would repuc 


requirement of majority support 
ground that a union, at least if 


a substantial 


segmen 
automatically entitled 
legiance and support 
unacceptable for sever: 
ignores the fact that the value 


bargaining both to the enterprise 


the employees depends on consent 
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employees affected, to the bargaining agent’s 
role and to the agreement he has negotiated. 
Majority support, although it is not sufficient, 
is generally necessary, for such consent. For 
the purpose of determining the 
such support, the “industry” is an abstrac- 
tion far removed from the employee’s inter- 
est, which is generally centered in the plant 
or the enterprise which employs him. Ac- 
cordingly, the plant or tl 


existence of 


he enterprise and 
not the industry appears in general to be 
the largest unit which can be appropriately 
used in determining whether the necessary 
majority support exists. Secondly, the use 
of the smallest possible unit, consistent with 
orderly and stable collective 
will minimize the need for 
the preferences of large and concentrated 
minorities to the requirements of majority 
rule. Minimizing the coercion of such mi- 
norities is still an important value in our 
society, despite the expansion of institutional 
which promote the 
interests of individuals 


bargaining, 
subordinating 


arrangements subordi- 
nation of the and 
minorities to those of larger groups. For 
these reasons, I believe that the architects 
of the federal policy were wise in rejecting 
the notion that unions, like the 
entitled to any automatic allegiance. 


State, are 

When we move from the statute to the 
real world, we are confronted with familiar 
and controversial union tech- 
niques which appear inconsistent with the 
basic philosophy of both the Wagner Act 
and the Taft-Hartley Act. I refer, of course, 
to recognition picketing and to its close rela- 
tive, if not its transparently disguised twin, 


organizing 


organizational picketing. 

An appraisal of such picketing requires a 
judgment about the underlying purpose or 
purposes This judgment is, in 
turn, complicated because such purposes may 
vary with the individual situation. Never- 
theless, the following generalized and fa- 


involved. 


miliar description seems reasonably valid: 

Picketing is an attempt to isolate the 
employer from his suppliers, his customers, 
and Although it involves 
communication, its primary significance is 
not as argument appealing to reason but 


his employees. 


56 


as an instrument of economic pressure. The 
severity of that will vary 
case to case. It will depend on the allies of 


1 


the picketing union, the sympathies of the 


pressure Irom 


employer’s employees, the sentiments and 
the location of his 
But 
con- 


fears of his customers, 
premises, and a host of other factors 
one aspect of picketing is relatively 
stant; it is designed to exert the maximum 
the 
directly or indirectly, on his employees 


economic pressure on employer and, 


Where a union which lacks majority sup- 
port pickets for immediate recognition, and 
the Taft-ilartley Act or l 
lation is applicable, it is almost certain that 
the picketing is designed (1) to cause the 
employer to violate the statute by 


similar state 


recog 
nizing the union despite its lack of majority 
support; (2) to force the employer to coerce 
the neutral or anti-union employees to join 
the union, again in violation of the statute; 
and (3) to force the employees to join t 
avoid the obvious danger to their jobs or 
from the losses suffered 
The picketing may, as 


earnings 
by the enterprise. 
we will see later, also have other objectives, 
but such objectives supplement, rather than 


resulting 


supersede, those just described. 


When the union placard reads “join us” 
and the union urges that it is only organiz- 
ing and that it doesn’t want recognition until 
it has “persuaded” a majority of the em- 
ployees, is the situation any different? Since 
picketing inflicts the 
recognition 


organizational same 
kind of economic damage as 
picketing, the the 
to disregard, or to coerce his employees’ 


pressure on employer 
preferences, is the same, and the pressure 
on his employees to surrender their prefer 
There 
may, of the 
union’s disclaimer of any interest in immedi- 


ences for their jobs, is also the same 
course, be skepticism about 
ate recognition in view of the trouble, the 
expense, and the commitment of union pres 
tige which is involved in maintaining a 
picket line. 

Even if the union’s disclaimer is accepted 
at face value, two disturbing considerations 
remain: First, the coercive aspects of such 
picketing necessarily involve a threat to the 
employees’ free choice; secondly, alternative 
and non-coercive organizational devices exist 
and are protected by the federal statute 
although there is naturally controversy as 
to both the content and the administration 
of the statute. 
stances, does the union’s future interest in 


Under the foregoing circum- 


recognition justify the threat to free choice 
and the economic loss which organizational 
picketing presently entails? 
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[There are four principal arguments in 
support of such picketing, arguments which 
I do not find persuasive, either singly or in 
combination, where union-organization en- 
joys the protection of the Taft-Hartley Act 
or similar protection under state statutes. 


(1) The first argument, that peaceful or- 
ganizational picketing has the constitutional 
protection of free speech, has been outmoded 
by a sensible shift in doctrine by the Su 
preme Court. The Vogt case,’ decided last 
term, held that where there is a reasonable 
basis for concluding that picketing was de 
signed to coerce the employer into inter- 
the employees, 


with free choice by 


injunction against such picketing is 


fering 
a State 
consistent with the protection of free speech 
embodied in the Fourteenth Amendment 
The V 


the question undecided in the Gazzam case,’ 


ogt case thus appears to dispose of 


namely, whether, for free speech purposes, 
organizational picketing should receive more 


otection than recognition picketing 


(2) The argument is that non- 
nion employees, if they get less than union 

employees, are undermining union 

ards, and if they get as much or more, 
union activities but 
I find that both aspects of this argu- 
employees get 


second 


it from are fret 

unpersuasive. If the 

they ought to be ripe for non-coerciv¢ 
organization. If they get as much or more, 
it does not follow that they 
The ‘forces which 
nation are too complex to warrant that easy 


are free-riders 


govern wage determi- 


assumption. In many situations, a forceful 


argument can be made that organization has 
it raised wages in the organized, let alone, 
area. But whatever the 


of so expansive 


unorganized 
here, the acceptance 
e-rider concept would flatly repudiat 
desirable principle that uncoerced ma 
rity support in an appropriate unit 1s a 
ndition of recognition 


argument las 


Cox of the 


recently 
Harvard 


Che . third been 
a lvanced by 


Law School 


Profe ssor 


In essence it is that the pri 


1 
mary significance Of picketing 1s not as ect 


mic coercion but as a demonstration of 


union power which offsets the unorganized 


employees tear of running counter to his 


employer’s wishes. Accordingly, Professor 
Cox concludes, a vote after picketing may he 
a more reliable poll than a vote without con 

Professor Cox suggests, 


veting pressures 


, 
| 
I 


owever, that a union which has lost a Board- 
1 International Brotherhood of Teamsters v 


Vogt, 32 LABOR CASES { 70,770, 354 U. S. 254 


(1957) 
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conducted election should not be privilege 


to continue organizational picketing 


I find this reasoning subject to three pri 
First, 


cipal difficulties. an employer, wh 
may n 


His early sur 


being squeezed DY picketing, 
recognition until an election 
render may, for practical purposes, foreclose 
any test by the ballot rather than make suc 
test more reliable. Secondly, the pressure on 
employees which organizational (or recog 
involves cannot, 


adjusted 


nition) picketing necessaril 


nature of things, be nicely 


to offset 


in the 


sO as just the employees’ fear of 


their employer. Picketing pressure may in 


fact be so strong as to destroy employee 


free choice. In any event, pressure on em 
ployees as a means of protecting their free 
seems anomalous to me It’s like 
that a fellow 


your bodyguard privilege: 


che ice 


Saying applying 


muscle by cracking 
Secondly, 


tearful overdt 


many many regzions in 


the Unite now that the statutory 


protections, including secret elections, aré 
over 20 years old and are, presumably, 


familiar accept 


ncreasingly 
: 


the full implicatior 
fearful employee, 

the picketing shi 
which the union lo 
that a reliable poll may 
picketing until next election 
plovees’ fears ot thei employ 
beet increased 


weakness reflected in 


sumably have 


with Professor 
unspoken appraisal 
peting inter 
interest in or 
employees who 
prehensive statu 
a secret ballot 
est of the unioniz 
influence, an interest 
entitled 

stressing uncoerced 
appropriate unit 
posing interest of tl 
not afraid to exercis¢ 
Finally, th | 
employer 

telling us why, 


ful employees 


2 Building Service Union v. Gazzam, 18 LABO! 
339 U. S. 532, 539-40 (1950) 
Labor Law 


(1954) 


CASES { 65,764 
Cox, *‘Some Current Problems in 


An Appraisal 35 LRRM 48, 55-57 





competing interests. I find this value judg- 
ment highly dubious. 


The final argument for 
recognition picketing is related to the 
argument advanced by Professor Cox. It em- 
phasizes that many employers do not obey 
the law, and that, they are often able to 
nullify employee free choice by unfair labor 
practices which cannot be proved or which 
even if proved and ultimately remedied by 
the Board nevertheless succeed in frustrat- 
ing legitimate organizational attempts. 


organizational- 


I believe, fair to assume that most 
stay that 
Furthermore, the inherent limitations 
of the law, as well as bad administration, 
permit some employers, by unlawful co- 
ercion, to deny to unions the bargaining 
status which they would have 
achieved. But these considerations, trouble- 
some as they are, do not warrant the indis- 
criminate use of coercive picketing against 
lawful as well as lawless employers and 
their employees. The law attempts to sur- 
round non-coercive organizational efforts 
with comprehensive protection. Although 
the law in this area, as in other important 
areas, is necessarily imperfect, such imper- 
fections do not justify coercive self-help. 
We would give short shrift to an employer 
who sought to justify reprisals against inno- 
cent employees on the ground that some 
employees acting for a union had used tac- 
tics which were coercive but which could 
not be proved to be so. It is not clear to 
me why an essentially similar argument in- 
voked to support coercive picketing is more 
persuasive. 
inherent limitations of the law is a doubtful 
and dangerous expedient. The acceptance 
of such limitations, until the law is changed, 
is plainly one of the conditions of an orderly 
society. 


It is, 
unorganized employers want to 
way. 


otherwise 


Coercive self-help to rectify the 


The acceptance of such imperfections is, I 
believe, also necessary for orderly and stable 
collective bargaining. The adjustments re- 
quired when a plant is first organized are 
especially difficult for all concerned. The 
difficulties are increased when the union 
lacks majority support as it often will if an 
employer grants recognition merely because 
he wants to be rid of picketing, “organi- 
zational” or recognition. In opposing the 
closed shop, Samuel Gompers and Louis 
Brandeis among other friends of the union 
movement, warned that a healthy labor 
movement and stable relationships within a 
plant could be jeopardized by union com- 


pulsion. These warnings are, I believe, rele- 
vant here. 

The recent disclosures by the McClellan 
Committee point to additional dangers. Co- 
ercive picketing, actual or threatened, has 
been the weapon of the shake-down artist, 
who will forego organization for the right 
price. Such tactics, unfortunately but in- 
evitably, endanger the good name and the 
recognized privileges of decent as 
Organi- 


legally 
well as corrupt union leadership 
zation from the top by the employer also 
invites the 
unscrupulous employers and so-called union 


sweetheart contract by which 
leaders sell the men out under soft contracts 


which, however, often include the union- 


shop and check-off provisions. 


Extortion in this context is made a ted- 
eral crime for both the employer and the 
“union leader” by Section 302 of the Taft- 
Hartley Act. Furthermore, the sweetheart 
contract made with a union lacking majority 
support may be nullified by the Board. But 
in the absence of a rival union, recourse to 
the law is discouraged by the union-employer 
solid front. In any event, these perversions 
of picketing and collective bargaining will 
be facilitated so long as employers are sub- 
ject to the threat of organizational or recog- 
nition picketing and the law and unions 
sanction its use. 

What I that 
recognition picketing is incompatible with 
principle of free 


have said so far suggests 
the basic and desirable 
choice embodied in our national labor policy 
and should not be lawful. It suggests also 
that organizational picketing, although some- 
what more defensible, involves substantially 
similar difficulties. Furthermore, any dif- 
ference between the two forms of picketing 
verbal and is too tenuous a 
basis for different legal treatment. Accord- 
ingly, my suggestion is that both forms of 
picketing by a union which lacks majority 
support and which enjoys the basic pro- 
tections granted by the laft-Hartley Act 
should be unlawful. 


is essentially 


The basic analysis which I have submitted 
was accepted, in part, by the NLRB in the 
Curtis Brothers decision.“ In that 
case the Board, rejecting earlier precedents, 
held that “recognition picketing” by a union 
immediately after it had lost an election was 
a violation of the Taft-Hartley Act. I lack 
the time for an extended analysis of the 
decision but you may be interested in the 
following high points: (1) Four members of 
the five man Board looked beyond the union 


recent 








*5 CCH Labor Law Reports (4th Ed.), 
{ 54,943, 119 NLRB 33 (1957). 
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placards to determine whether the picket- 
ing involved was to be treated as 
nition picketing. (2) Three members of the 
Board indicated that the decision would be 


recog- 


extended to minority picketing for recog- 
nition and, indeed, to any other technique, 
unfair the instigation of 


which with 


such as lists or 


consumer’s boycotts, interferes 


the employees’ free choice, regarditess of 
whether an election had taken place. These 
three, however, reserved judgment on or- 
picketing. (3) A 
(Jenkins) that the de- 
was confined to the situation 
after the 
Member 


neither 


ganizational concurring 


member declared 
cision whe re 
recognition picketing continued 
union had lost an election. ( 4) 
Murdock, dissenting, urged that 
recognition nor organizational picketing be- 
I after should be declared 
unlawful but that 


and organizational picketing are in- 


an election 


Te Of 


went on to say recog- 
nition 


distinguishable. 


Before the Curtis decision, Secretary Mitchell 


had indicated that he would recommend 
federal legislation prohibiting recognition 


but not organizational picketing 


picketing 
If the Board pushes the 


Curtis reasoning t 


s logical c 


it onclusion and proscribes organi- 
Secretary may be 


He may be f rced 


zational picketing the 
somewhat embarrassed. 
verbal 


abandon his essential by 


r to press for legislation which 
enlarge, rather than narrow, legally 


permissible picketing 


level, the problem is domi 


State 
the present by the interplay of 
Supreme Court's pre 
the NLRB’s refusal, 

fully to exercise its statutory 
Under the Court's doctrine, the 
laft-Hartley Act, 
other 
violent union techniques directed at an 


emption doctrine 
for budgetary and 
reasons, 

virtue of the 

njoin peaceful picketing o1 
enterprise which is subject to the Board’s 
an enterprise whicl 
But the Board 
take jurisdiction over all such enter- 


statutory jurisdiction, 1. e 


* interstate commerce 


1 in general exercise its juris- 


where the enterprise meets 


yf size, which are rough meas 


effect on 


substantial interstate 


Nevertheless, the 
jurisdiction by the 


exercised, 


existence of 
Board, 


precludes the 


commerce 
Statutory even 
though it is not 
states from restraining peaceful picketing 
The net result is one which makes a lawyer 
uncomfort- 
falls 


speaking to laymen somewhat 


Peaceful picketing, which with 


able 
i theoretical but 


in the Board’s unexercised 


jurisdiction can not be directly restrained 
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though state and federal law each 


separately recognizes that injunctive relief 
would be appropriate 


even 


Plainly, this no-man’s land requires ac 
tion, which could take one of two 
(1) The Board could expand the area i 
which it actually statutory 
jurisdiction. Chairman indi 
cated that the Board will take sucl 
the resulting increase in the 
sel’s and the Board’s work-load would pr: 


sumably require increased appropriations by 


rorms 


exercised its 
Leedom has 
action, 
General Coun 


Congress. (2) Congress by legislation could 


modify the preemption 
revive authority, at 
l 


doctrine so as 


state least in the 


where the national Board refuses t 


Pending such a modification of 


emption doctrine state law can fur 


junctive relief against peaceful picketing 


only to an ill-defined and narrow cate 
} 


affect 


of businesses, those wh do not 
interstate commerce. 
I do not mean to imply that the narrow 


t against 


tor State action 1s an argumer 


Wuite to 


scope 
state legislation 
small which 


the courts not to 


enterprises 

“affect commer 

their employees are particularly vulner 
t 


to picketing pressures and are 


particul 
in need of leg 

On the othe hand 
find it 
discriminatory 


probably easier 
reprisals 
for union activity. The 
and in my view, the d 


H. B 


session of the Illin 


702, whicl 
failure to provide 
such discrimination 


pic ke ting 


minority 
or organization 
although it 
govern unit 
to indicate 
were to be judicially 
fundamental 

vide any pro 
ro-union employees 


] - 
conduct which 


T 
I 
pioyer 
t 


ive of employee free choice 


which the Bill would 


protection seems te 
part of 


recognize th 


any an 
at tl 
would have to face al 

lems involved in writins 
labor act and the 
such legislation 
such legislation, 


experience ot 





consin and New York, would be desirable. 
During the discussion period, I will be glad 
to explore methods for achieving the maxi- 
mum possible agreement between labor and 
management on the content of such an act. 


In the time which remains, I want to turn 
to the controv ersy about arrangements com- 
pelling employees to belong to or to give 
financial support to unions and about the 
so-called right-to-work laws which would 
forbid such arrangements. I say “so-called” 
because such laws plainly do not 
anyone a right to work and because their ex- 
silent about restric- 
choice unless such 


give 


ponents are generall: 
tions on occupational 
restrictions flow from arrangements favored 
by unions. 

The controversy is so often confused by 
imprecise rhetoric that it may be worth while 
to differentiate the three principal arrange- 
ments involved. First, there is the closed 
shop, under which the employer may hire 
and retain in his employ only employees 
who are, and remain, members of the union 
involved. Secondly, there is the traditional 
union shop, which permits the hiring of non- 
union employees, but which requires them 
to join the union within a specified period 
and which also makes continued employ- 
ment dependent on retention of membership. 
Finally there is the “Taft-Hartley” union 
shop. Under that statute, as amended, a 
union which has majority support in the 
unit and which has satisfied certain proce- 
dural requirements may enter into an agree- 
ment requiring all employees involved to pay 
uniform dues and assessments within thirty 
statute, 
however, confers on the states the authority 
to prohibit even this limited arrangement 

The closed shop plainly 
powers on the union and imposes corre- 
sponding limitations on the freedom of both 
the employer and his employees, present 
and prospective. The dependence of em- 
ployment on union membership 
management, despite its responsibilities, from 
hiring those whom it considers most quali- 
fied; only union members are eligible. This 
dependence also restricts the occupational 
choices of members of the labor force who 
are denied membership in the union involved 
or who are unwilling to accept such mem- 
bership. The closed shop thus empowers 
the union to determine how many and who 
shall work in the enterprises involved, which 
may comprise substantially all of the com- 
petitors in an industry or an area. Even 
the state has refrained from seeking such 
powers in time of peace, except in special 
areas such as the public utility field. 


days after their employment. The 


confers great 


prevents 


60 





Opportunity and incentive for each 
of our people to develop his talents 
fully and realize his highest capabili- 
ties . may be a matter of survival. 

—AMillard Cass 





The substantial powers conferred by the 
closed shop can be, and have been, used 
for purposes which are incompatible with 
the generally accepted values of our society. 
For example, the closed shop can be, and 
has been, used for private extortion schemes 
whereby those in control of admissions to 
the union impose stiff entrance 
who want to enter a trade. It 
has been, used to implement dis 


fees on 
those can 
be, and 
crimination based on race, creed, or sex, as 
well as arrangements for making certain 
jobs hereditary. It can be, and has been, 
used to create or to intensify labor short- 
ages, thereby facilitating the exploitation of 
other workers, who are 
These 


consumers and ot 
forced into less attractive occupations 
consequences, it is true, presuppose that the 
closed shop is coupled with the wholly or 
partially closed union, and this combination 
has been subjected to judicial limitations in 
some jurisdictions which generally sanction 
the closed shop. Such limitations raise the 
question of whether the 
shop could be remedied by regulation with 
out curtailing the benefits which it allegedly 
will mention 


evils of the closed 


creates—a question which | 


again later on. 


Although I have referred to the monopoly 


dangers of the closed shop, I want to note 


the danger of exaggerating them. The closed 


shop is probably more significant as a re 


flection, than as a cause, of union power 
Generally, where a union is strong enough 
to obtain a closed shop over a substantial 
segment of an industry or over a significant 
number of competitors in a local market, it 
enough to inflate the 


recourse to the closed 


wage 
} 


shop 


is also 
scale without 
“Unduly high wages” 
entry 


strong 


indirectly result in the 
restriction of into occupations which 
can be achieved directly by the closed shop 
Nevertheless, the control 
number of entrants conferred by the 
shop facilitates both the restriction of entry 
and high behalf of 
those permitted by the union to engage in 
a particular occupation. 


direct over the 


closed 


exaction of rates on 


Even though such permission has been 
granted, it can be withdrawn since under a 
employees expelled 


their jobs. As a 


contract 
forfeit 


shop 


cl sed 


from the union 
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ities on and off the job. 
be, and has been, used to discipline not only 
wildcat-strikers and strike-breakers, but als¢ 


members who are critical of union policies 


or ot corruption by union officials or 
refrain from paying assessments to support 
union legislative proposals which they per- 
sonally oppose. 


Che 


shop which 
rests on the following principal grounds 


criticisms of the closed 


been met by a 


foregoing 


have defense 


(1) The closed 


l shop gives. the 
needed and 


union 
desirable security against anti- 
union attacks by employers, disruptive fac 
tionalism within the union’s own ranks, and 
raids by rival unions As a result, the 
both in 


worker Ss 


on can be more “responsible” 


demands and in disciplining 


who engage in activities, such as wildcat 
strikes, which are with plant 
] 


discipline and orderly collective bargaining 


inconsistent 


2) It permits the union to see 

loyees have the skills necessary for the 
involved 

) It 

supply of workers to the 

4) Most unions 


sponsibly”; some employers 


makes possible an adjustment of 


“need for them.” 


have used their powers 
have, indeed, 


und those 


useful in 
plant discipline and stability 

I find 

ions which enjoy the protection 

the Taft-Hartley Act or 

ion under 


powers promoting 


these arguments unpersuasive as 


con 
similar 


state law Despite the 
impertections ol such legal protec 


present a substantial obstacle to 


isting techniques on the part ot 
yers and represent, in the main, a rea 
balance between Iree employee 


and stability for tl 
lo the 


e bargaining rep 
extent that cl 


] 
details 


h protective 
uld be 
framework 

] } 


los ( Ss ) 
cl c i i } 


effec ted within 


and scar 


1 ’ 
closed shop necessary to insure 


r skill or discipline on the part 


As to discipline, the 


unduly restricted by 


in most <¢ the incentive 
as the 


¢ authority to take 


action. And even if an occasional employer 


uld wish help from the union, his de 
than 


interests 


sires should not be more controlling 


he union’s, in view of the other 


involved Similarly, the employer's self 
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result, such a contract vests the union with 
tar-reaching control over its members’ activ- 
This power may 


who 


interest can generally be relied on 


employees of requisite skill. Where, how 
ever, the public interest requires additional 
control, the appropriate remedy would ap 
pear to be regulation by politically respon 
sible authority rather than by private groups 
to regulatior 


of the supply of particular workers 


This point is equally applicable 


Finally, neither experience nor analysis 
supports the view that “union responsibility” 
can be relied on to avoid abuse of the broad 
authority granted by the [his 
authority is too closely related to the union’s 
power interests and its drive for maximizing 
the gains of its members to be ke pt in check 
by an amorphous concept of responsibility 
which, small ill-defined 
category of cases, is not backed up by legal 


We have not, in 


on “employer responsibility” or the 


closed shop 


except In a and 


Sanctions general, relied 


rate conscience to curb business 


ae oll 
which threatens important interests 
is no reason tor be 


the effectiveness ol 


Other students of 
equally distru 


area 


tion ratl 

Althoug! 

I believe 
tely pro 


in substanc 





hiring process. And in other industr*:s 
there has been little occasion to resort to 
such indirection since generally, although 
not always, both the closed shop and the 
traditional union shop have been legal or 
illegal. 

Even if the danger of indirect control 
over hiring is dismissed as imaginary, the 
traditional union suffers from the 
objection that it gives the union far-reaching 


she p 


power over the lives of the employees after 
they have been This is true 
because their continued employment is de- 
pendent upon their continued membership 
in the union. Some unions have established 
internal procedures designed to 
abuses of this power, and the courts have 
to subject it to a concept of due 

But the possibilities for substantial 


employed. 


prevent 


sought 
process. 
abuses which remain suggest that the tradi- 
tional union like the closed shop, 
should remain illegal—provided that the 
protections of the Taft-Hartley Act, or 
similar protections, are in effect. 


she Pp, 


This proviso is an important one. In the 
absence of such protection of organizational 
interests, the employer is privileged to frus- 
trate the employees’ free choice by tactics 
that are a chapter of our history 
Under such circumstances, the argument 
that the have examined 
are necessary for union security are appeal- 
ing despite the fact that such arrangements 
be used to exploit the public and to 


SOrTTY 


arrangements we 


may 
tyrannize the employees. 


There is another qualification on my posi- 
tion concerning the and traditional 
union shop. Ii enterprises in particular 
industries or in’ any labor market 
were evenly divided between open shops 
and closed shops, I doubt that there would 
be any case for prohibiting either the closed, 
or union, shop. Under such circumstances, 
the monopoly problem associated with the 
closed shop would be obviated by competi- 


Workers, 


closed 


given 


tive pressures from open shops. 
moreover, could pick the closed or the 
open according to their individual 
preferences. The existence of these alter- 
natives and the discipline of competition 
would justify state abstention from the regu- 
lation of the terms of collective bargaining 


shop 


agreements. But this diversity of employ- 
ment opportunities is not sufficiently wide- 
spread to make this qualification relevant to 
current problems of labor policy. 

The Taft-Hartley-union shop, unlike the 
two other arrangements, conditions employ- 
ment, not on continued union membership, 
but only on financial support of the bar- 
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gaining agent. This is a significant differ- 


ence because it operates to minimize limi- 
tations both on the employer’s freedom to 
select his employees and on the employees’ 
personal freedom. It also limits the need 
for state interference in the union’s internal 
affairs. 

I shall not spell out the 
ments concerning the desirability or prohib- 


competing argu- 


iting even this limited form of compulsion. 
You probably have heard them all. I will 
merely describe the basis for my conclusion 
that the Taft-Hartley union shop is a rea 
sonable compromise, which should not be 
superseded by the enactment of so-called 
right to work laws. As I develop my posi- 
tion, you will notice that abstract arguments 
about the right to join or to stay out of 
associations seem to me less persuasive than 
judgments about the distinctive character 
f the call the 
gaining unit and about the prerequisites for 


community which we bar- 
orderly collective bargaining. 
We have that 
majority rule principle the bargaining rep 
exclusive bargaining at 
duty to 
fairly 


already seen under the 
resentative has 
thority, 
represent 
that 
fundamental 
the dissenting 


however, to a 
unit 


involves the 


subject, 
all members of the 
principle which 
limitation on the 
minority in the 


It is 
freedom of 
organized 
plant—a limitation more than that 
imposed by the share-the-cost principle of 
the Taft-Hartley Act. This 
limitation is tolerable because majority rule 


drastic 
fundamental 


is necessary for stable and orderly collective 
bargaining, 
important 


wishes to 


and 
values 


bargaining has 
community 


collective 
which the 

The 
thority and responsibility of the bargaining 


preserve continuing au 


agent with respect to all members of the 
unit, justifies, I believe, the requirement that 
all of them should pay 
cost. It is unreal to require the 
tative to treat all members of the unit fairly 
and at the 
minority from any 
More concretely, it 


a fair share of the 


represen- 


same time to free the non-union 
financial responsibility 
is unreal to require the 
bargaining agent to process the 
grievances of non-union employees, 
times at considerable expense, and to pro- 


union as 
some- 


tect their interests in collective bargaining, 
while freeing them from any financial obli- 
gation. Such a result is not justified by the 
general argument that the right to associa 
tion includes the right to withdraw or to 
withhold financial support. The union as 
bargaining agent is not like the ordinary 
association from which a member can depart 
at will. The anti-union or non-union em- 

(Continued on page 79) 
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Collective Bargaining— 


Institutional and Statutory Setting 


By MARY L. DOOLEY 





The Taft-Hartley Act extended government regulation farther into 
the procedures and content of collective bargaining. The author 
notes that the objectives of maintaining industrial peace and of 
protecting the rights of employers, individuals and the public 
were deemed as important as those concerning unions. She states 
that any immediate legislative revisions in favor of labor unions 
appear unlikely because of the current Congressional hearings and 
certain proposals for closer supervision of fringe-benefit funds. 
The author is a professor at Milton College, Milton, Wisconsin. 





“ Pneneceteht An bargaining forms the Beatrice Potter Webb used the term in 
Acornerstone for our national labor policy her book on British co t , 

Private enterprise has usually rejected over Terence V. Powderly, 

all compulsions as incompatible with demo- leader, in his autobiography 

cratic processes except in wartime. During . . ; . = 

the national emergencies of World Wars | . rofessor Selig Perlmar 

and II, the National War Labor Board ini- collective bargaining 


tiated mandatory controls and resolved dis- and improves em] 


not 


putes over existing provisions of collective '5 @ Way to elevate 
bargaining agreements. Governmental inter- higher echelons in p 
vention occurred only after the parties litigation, government 
failed to reach agreement by themselves ligion, education and 
Terms of collective bargaining agreements nominalist, pragmatic 
were sometimes dictated by government, builds discipline in or 
so they were not the result of free collective leadership and gains 


bargaining between the parties and, oc 
: \ statutory definitio1 


casionally, contradictions of contractual 
gaining, applicable to 


terms occurred 
unions, was attempte: 


Title I, amended National 
Act, which stated 
lectively is the perform 


Alfred Marshall recognized collective bar 
gaining processes in his first book when he 
stated that “there is much to be «gained 
from all movements which tend to bring 
employers face to face with employees, to 
talk over peacefully the economic and moral Sentative of the 
grounds of any claims that may be ad sonable times and cont 
vanced: this is the work of Boards of respect to wages, hours, 
Conciliation.” ? and conditions of employment 


obligation of the 


emp 
mpi 


1 Alfred A. Marshall and Mary Paley Mar- Terence V. Powderly, The Path I Trod (New 
shall, The Economics of Industry (London, York, Columbia University Press, 1940), p. 310 
Macmillan & Company, 1879), p. 213. *Selig Perlman, ‘“‘Collective Bargaining,’’ 184 

2 Beatrice Potter Webb, The Cooperative Annals of the American Academy of Political 
Movement in Great Britain (London, Swan, and Social Science 164 (March, 1936) 
Sonnenschein & Company, 1891), p. 217. 5 Pub. L. 101, 80th Cong.. Ch. 120. Ist Sess 

Tit. I, See. 101 
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Embryo Stages 


Despite largely hostile judicial attitudes and 
organized opposition of employers, a firm 
view developed before World War I that 
deserved the right to organize 
unions without employer interference. In 
1894, the United States Strike Commission, 
investigating causes of the Pullman strike, 
criticized judicial attitudes and urged em- 
ployers to recognize and bargain with labor 
groups. Eight later, the industrial 
commission report to Congress ridiculed 
the idea of losing individual freedom in a 
system of collective agreements and stressed 
their effectiveness in promoting industrial 


workers 


years 


peace.® 

Another federal commission found that the 
anthracite coal strike involved union recog- 
nition and stated that “the more ; 
recognition given ...a union, the 
more businesslike and responsible it be- 
comes, and its more intelligent, conserva- 
tive, and responsible members come to the 
front If the employer 
[discourages] the union, he 
surprised if more radically inclined mem- 
frequently heard.” * 


need not be 


bers are 

Reporting to Congress in 1915, three em- 
ployer members of the commission on 
industrial relations filed separate report 
saying that the majority report unfairly 
blamed employers for industrial unrest and 
forgot labor’s responsibility. But they con- 
ceded that “labor has had many grievances, 
it is justified in organizing 
spreading organization ... to 


and 
and 
protect itself against exploitation and op- 
pression.” * 

These reports characterize a new spirit 
prevailing after 1910. In politics the Bull 
Moose campaign of Theodore Roosevelt 
and Woodrow Wilson’s New Freedom em- 
When Wilson became President, his 
The tariff was 
reforms 


erged. 
ideas influenced legislation. 
cut; currency and banking 
initiated ; antitrust laws were further bolstered 
by the Federal Trade Commission and 
Clayton Acts. Sections 6 and 20 of the 
Clayton Act,’ requested by organized labor, 
exempted labor unions from antitrust pros- 
ecution but, unfortunately, they did not 
nullify federal common law precedents and 


were 


®H. Doc. 380, 57th Cong., Ist Sess. (1902), 
p. 844. 

7 Anthracite Coal Srike 
S. Doc. 6, 58th Cong., Special Sess. (1903), p. 63. 

8’ Commission on Industrial Relations, Final 
Report, S. Doc. 415, 64th Cong., Ist Sess. (1915), 
Vol. 1, pp. 233-234 

38 Stat. 730, Ch. 323 (October 15, 1914). 
The Clayton Act exemption expresses a federal 
policy ‘‘to equalize before the law the position 
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Commission Report, 


Sherman Antitrust Act” cases, which con- 
tinued to retard growth of the labor move- 
ment. 


World War | Union Growth 


Organized labor was aided by the Wilson 
Administration and the emotional pitch of 
a war fought to make the world “safe for 
democracy.” Wider profit margins and war- 
time labor shortages made employers more 
willing to give higher wages. American 
Federation of Labor (AFL) 
larged their prestige and won new members 
by successful strikes. Employers and gov- 
ernment agencies made concessions to labor 


affiliates en- 


unions to increasing 


industrial output 


assure cooperation in 

Wartime labor policies of the federal gov- 
ernment encouraged unions. Governmental 
intervention in labor relations 
necessary in 1917 to prevent labor disputes 
from impeding war-material production 
President Wilson named a War Labor 
Conference Board, headed by former Presi- 
dent William Howard Taft and Frank P 
Walsh as cochairmen. This board 
mended National War 
Board to promulgate the idea that “the right 
of workers to organize in trade unions and 
collectively, through 


appeared 


recom- 


creating a Labor 


to bargain chosen 
representatives, is recognized and affirmed 


This right shall not be denied, abridged, or 


interfered with by the employers in any 


Manner.... 


The National War Labor Board and other 
governmental agencies vigorously enforced 
In several cases the government 
seized and operated plants of companies 
persisting in antiunion tactics in defiance 
of National War Labor Board orders. For 
the first time the right to organize and bar- 
g2in collectively received effective govern- 
mental protection. After the war the concept 
was abandoned, except for the transporta- 
tion industry. It 
the National Industrial Recovery Act 
(NIRA),” and two years later became part 
of the Wagner Act, technically called the 
National Labor Relations Act (NLRA).® 

Favorable economic conditions and gov- 
ernmental policies from 1914 to 1920 helped 
to swell trade union membership by nearly 


this policy. 


Was reiterated in 1933 in 


of workingmen and the employer as industrial 
combatants.’’ See Duplex Printing Press Com- 
pany v. Deering, 254 U. S. 443, 484 (1921) 

10 26 Stat. 209. 

1 National War Labor Board, 
Rules of Procedure (1919), p. 4 

248 Stat. 195 (1933), Sec 
note 27 

13 Act of July 5, 1935, 29 Stat. 449, 29 USCA 
Secs. 151 and following. 


Principles and 


foot- 


7T(a): see 
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2,500,000. In 1920, average annual membet welfare and represe1 1 
ship of all unions exceeded 5 million, a councils or company unions 


hgure nearly double that of 1914. But un pany consciousness,” so tl 
skilled workers in mass-production industry not be lured by ou 


were still unorganized. Two thirds of all unions first became popular du 


union members in 1920 were workers in Between 1919 and 1928, their 
transportation and commerce, the building rose from 403,000 to 1,500,000, 
trades, metals, machinery and shipbuilding, American Federati 
and the clothing industry. Organizing 100,000 members 

1 s suffered a major defeat in the bitte Current 


i Casts 
steel strike of September 23, 1919, when 


343,000 steelworkers = struck Complete 


; 
icketing became 
considering th 


became apparent several months later, 


Judge Gary adamantly refused to con 
recognize union representatives 
steel strike produced a tougher 
attitude toward labor unions 
World War I, President Wilson 
] 


lic, em 


representatives of the pul 
and labor to the first National In 
istrial Conference to establish policies 
the National War Labor Bo: n a mor! 
permanent basis. Employer member 
tused to endorse the resolution, 
lic and labor groups, 
right of wage earners to organiz¢ 
discrimination, to bargain collectively, 1 
represented by representatives of their 1 objectives’ 
-hoosing in negotiations and < t siderable b 
with employers in wages, yu intervention 
id conditions of employment.” Rules garded narrow 
tf the conference required unanimity; th ‘layton Act 
resolution was not adopted, and the ive policy 
Justice Bra 
‘ 


uUpier Case, 


Holmes and 


business cycle, 
prices increase faster than wages, the 
1920’s was not a period of labor-movement 
expansion. Giant firms mushroomed in the 
n and_= steel, automobile, rubber, and 
petroleum industries. These large corpora 
tions were bulwarks of antiunionism, with 
both the desire and financial resources to 
encourage forces which retarded union 
growth 


“Welfare Capitalism” became the slogan 1 
of American industry. A high birth rate of law professor 
profit-sharing plans was offset by their cor Nathan Greene, 
respondingly high infant mortality. Scien- trate evils of tl 
tific management, bonus plans, employee labor umons 


38 Stat. 730, Ch. 323 (October 15, 1914) ®*See also Archibald C 

® Duplex Printing Press Company v. Deering Law (3d Ed.) (Brooklyn, T 
234 U. S. 443, 41 S. Ct. 162 (1921) it Inc 1954), pp. 103-105, and John 
would violate rules of statutory construction and associates, The History 
having general application and far-reaching im- l S. (Cleveland, The A. H 
portance to enlarge that special privilege by 1918, reissued, 1926), Vol. 2, Ch 
resorting to a loose construction of the section 
not to speak of ignoring or slighting the quali- 
fying words that are found in it.’’ 
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f the labor injunction puts 
dissatis- 


“The history 
some matters beyond question 
and resentment are caused ... by 
. refusal of courts to that 
breaches of the peace may be redressed 
through criminal and civil 
tion by expansion of a 
simple, 


faction 
recognize 
prosecution ac- 
damages 
judicial 


for 
device to an enveloping 
prohibited conduct Not 
government, but government by injunction, 
characterized by the 
criminal prosecution without its safeguards, 


code of 
consequences Of a 


has been challenged.” * 


Railway Labor Act 


One outstanding deviant from the indus- 
trial pattern of the 1920’s was the 
Labor Act of 1926." Endorsed by both the 
carriers and railroad brotherhoods, it is still 
the basic railroad labor relations law; today 
too. 
principle, previously 
Wilson’s 


with an ad- 


Railway 


18 


airlines and 
The act the 
quoted, promulgated by 
War Labor (¢ 


dition—the 


it covers the pipelines, 
codified 
President 
onference Board 
condition—that 
of railroad employees 


majority “there 


was a statutory right 
belong to, and be active in 
bargain collectively with the 


desired, 


to organize, 
unions . . to 


railroads if a majority free 


from interference by the carriers.” ” Other 
covered mediation 
be- 
rs and their employees, as well 
as prestrike procedures, and three 


copied in later legislation 


provisions conciliation, 


and voluntary arbitration in disputes 


ween Car\ri¢ 
| ideas 
which would be 


(1) All 


must try to 


with carriers 
pay, rule 


settle 


persons connected 


agree on rates ol 
conditions and to 
) All disputes that 


settled in conference 


and working 


disputes. ( arise shall 


between 


? 
if possible, be 
authorized representatives of the disputants 


(3) Representatives of employees shall be 
without interference, influence or 
the 


chosen 
coercion, and need not be employed by 
carrier. 

The United States Supreme Court, in the 
Railway Clerks case, upheld Judge 
district that it 


“invasion of 4 


famed 


Hutchinson’s court decision 


is an organizational and 

17 Felix Frankfurter and Nathan Greene, The 
Labor Injunction (New York, The Macmillan 
Company, 1930, p. 200). Cf. Readings on Labor 
Law, Charles A Reynard, Editor (Boston, 
Little, Brown & Company, 1955), pp. 339-340 

18 45 USCA Ch. 8 (1926). 

1% Edwin E. Witte, ‘“‘The Government’s Role 
in Labor Relations,’’ speech, Houston Executive 
Development Program, Houston, Texas, March 
16, 1953, p. 2 

2 45 USCA Ch. 8 (1926), paragraphs 1-3; 
also Cox, work cited at footnote 16, at 
135-136. 

21 Witte, speech cited at footnote 19, at p. 3 


see 


pp. 


66 


the em- 
the Railway Labor 
Act for an employer to organize or control 
an organization of the employees.””™ Chief 
Justice Hughes majority 
opinion that 
where the employer 


collective bargaining rights of 


ployees guaranteed by 


mentioned in his 
“there can be no collective bar- 
gaining controls 

representatives on both sides of the table.” * 
The High Court thus rejected the argument 
that the third paragraph of the act (digested 
Imposing legal 
the statute 
the 
regulate in- 


above) was only advisory 
obligations enforceable in equity, 
valid 


power t 


Was construed as a exercise of 
federal 


terstate 


government’s 
; 


commerce This decision gave legal 


sanction to collective bargaining concepts 


Other Early Federal 
Legislation 


Unlike the antiunionism 
terized the 1920's, the 1930's 
growth in American tr 
fewer than 3 millio 


ized Between 
industrial corpor 
mobile, rubber and electrical 


forced to rf ign themselves 
bargaining on their industrial rel 


1 
lhe stock market c 


mslaught of the 
the 
Previ 1 


economic unrest 


had reluctantly 


ing institutions, 
1929 jarred the \ 
Middle 

j 


ganized 


after 
tare capitalism 
thized with ort 
Che challen ‘ unions 
ployers was | 
\dministration’s ; 


greed Che new 


bolste re d by 


Roosevelt 


trenched “pean: 


nomics in ve after 1936 emphi 


Sue 


purchasing power and a 


sumption 
} 


Dusiness interests 


rom 
increased their political significance 
} 


groups 
Che labor 


tial following among intel 


movement had drawn a substar 
lectuals, but now 

22 Texas & New Orleans Railroad Company 
Brotherhood of Railway & Steamship Clerks, 
281 U. S. 548, 50 S. Ct. 427 (1930) 

73 Art. I, Sec. 8, Cl. 3, of the United 
Constitution to regulate commerce 
the several states.”’ 

**The 1954 estimate (based on average num- 
ber of dues-paying members) is 17,955,000, ac- 
cording to the Statistical Abstract of the United 
States (Washington, D. C., Government Print- 
ing Office, 1956, p. 228) 

**See John Maynard Keynes, The 
Theory of Employment, Interest and 
(New York, Harcourt, Brace & Company 


States 
among 


General 
Voney 
1936) 
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enthusiastic men and 


Saw 1n 


attracted young 
unions a 

native ability 
important 


ernment’s policy of 


who chance to 
their 


more 


women 
utilize and education. 
Even was the federal gov- 
encouraging union or- 
ranizations. 


Norris 


anti-injunction 


In 1932, Congress 
act the 

Today injunctions are under 
Taft-Hartley Act (Section The 
rris-LaGuardia Act stated basic rights of 


nployees 


adopted the 
suardia major 
issuable 
208) 


interstate 
Act 


legalized 


engaged in com- 
just as the Railway Labor had 


for railroad employees. It 
lent methods of employees to effectu- 


ese rights with strikes, 


Yellow- 


promis¢ 


economic 
picketing, and boycotts 
which workers 
condition of employment 


uneforceable 
Act 
right of 
collective 


Industrial Recovery 
2 , 


1933 codified the 
and 
7(a),” and 
all National Recovery 
Later, the NIRA was 
United States Supreme 
Poultry ¥ 


it-organization 
Section required 


stated in 


, s 
Schecnter case Al 


President Roosevelt established the 


Labor Board and several special 


to carry out the policy of 
never 
1a-fide 


orcement of 


effectively prot cted 
Litigation 


and it 


unions 
this section, 
employee representa 
dominated 


\. Millis 


rormer 


impetus to 


company unions 


Harry 
econonist am 
B, are relevant to the 
during this 
t management 


efforts of 


relations 
were 


legitimate labor organ- 
against a company union 
1,263,194 employees reported 
Act of March 23, 1932, 47 Stat. 70, 29 USCA 
101-115: see also Melvin Segal, The Norris- 
LaGuardia Act and the Courts (Washington 
American Council on Public Affairs, 1934) 

8 Stat. 195 (1933) Sec. 7(a) provides 
That employees shali have the right to or- 
ganize and bargain collectively through repre- 
sentatives of their own choosing, and shall be 
free from the interference, restraint, or coercion 
of employers of labor, or their agents, in the 
designation of such representatives or in self- 
organization or in other concerted activities for 
the purpose of collective bargaining or other 
mutual aid or protection: that no employee and 
no one seeking employment shall be required 
condition of employment to join any com- 
union or to refrain from joining, organiz- 
assisting a labor organization of his 


Secs 


as a 
pany 
ing or 
own choosing 


Collective Bargaining 


by the National Industrial Cor 
tor 1932, the 
estimated it at 


Twentieth Century 
2,500,000 


President Roosevelt 


liberal ideas in formulating 


labor policy, and some 
significance of Sectio 


National 


popularly 


real 
ing in the 
(NLRA), 
Act 

lished 


As a constitutional d 
collective bargaining 
our federal labor 

Just as the NIRA 
unanimously in 

receive majority 
Imposing 


during o1 


parties 
ployers 
‘ . 
relations embitter 


Manutactur 


tit 


Legislating 


sociation of 
Sak C 
departure from tl 
no place in lab 

constituted 


interfere? 
legal traditions 

Tne NLRA sought t 
by helping 


power weak 
who were ore 
individually witl 
ployer. Previou 
selves Sweatsh 
conditions, if tl 
urity 


fears of job insec 


collective bargaining 
ing to allevia 
tection of 
bargaining 
“created 

but 


under a 


lwo ma 
cedures 
acterized 
specinhc 


tering 


S Schechter Poultry 

- S. 495 (1935) 

** Harry A. Millis and Royal 
Organized Labor (New York 
pany, Inc., 1945), p. 840 

” Act of July 5, 1935 
Secs. 151 and following 

‘Philip Ray Rodgers 
dress before the Lithogra 
ciation, Inc 9th annual 
Sulphur Springs, West Vireg 
in his comments on ‘Purpose 
NLRB’ also his speech 
eastern Personne! 
Durham, N. C., September 17 
lease R-460) 


see 


Conference 





ones tor union membership or activities, 


except refusing to employ workers 


shop 


nonunion 


under a closed agreement with a 


union representing a majority of the em 
(3) 
nating or interfering with employees’ 


organizations (this outlawed company 


domi 
labor 
unions, 
plant 
were allowed); (4) discharging 


ployees; organizing, financing, 


but independent unions in a single 


or company 
or discriminating against an employee fot 


¢ 


filing charges or testifying under the act; 
and (5) refusing to bargain in good faith witl 


majority-selected employee representatives 


hese unfair labor practices of employers 


were neither crimes nor grounds for civ 


liability suits; the only remedy was to us¢ 


statutory proceedings. An aggrieved worke 


NLRB, 
made a preliminary in 


charges If the 


found 


that the employer might 


complained to the which, throug 
offices, 
the 


investigation, 


ts regional 
regional 
enoug! 


be guilty 


vestigation of 
director, after 
evidence 
of an unfair labor practice, a complaint was 
with a speci 
Dhie 


and 


issued charging the employer 


fied untair labor practice examiner 


heard the case informally rendered a 
preliminary decision, subject to Board re 


view After appeal to the Board, there were 


two alternatives The Board either issued 


1 


an order dismissing the complaint or if it 
found the employer had (on the basis of the 
facts as determined by the examiner) 
mitted the alleged unfair labor practice, 


Board issued an order directing the guilty 
employer to cease and desist from perform 
ing certain specified acts to comply with the 
The 


usually 


law employer’s noncompliance was 


not subject to legal penalties 


If the Board applied, through its General 
United States Court of 
Appeals for an enforcement order and 

affirmed the Board 
modifications), the 


Counsel,” to the 
court order in 


original form or with 
employer's noncompliance subjected him to 
a contempt-of-court penalty and a possible 
fine. The Board lacked enforcement powers 


resort to the courts; this procedure 
the 


practice 


without 


is still exclusive remedy for 


labor violations under the 
Hartley amendments 

The 
was the representation procedure (al 
which 


NLRA 


orderly 


second major aspect ot the 


legal process to determine union, if 

2 The General Counsel is appointed by the 
President. He is responsible for investigatory 
procedures, prosecutions, and appeals through 
the federal court system, including the manner 
in which they are conducted, as well as the 
personnel by whom they are conducted See 
Philip Ray Rodgers, member, NLRB, address 
before the Labor Relations Council of Chambers 


68 


any, should represent employees of a I 
In summary, this phase of the 
the 

ymmerce, 


(1) 


and (2) 


employer) 
Congress 
NLRB 


prac 


act, enacted under power of 


to regulate c gave the 


jurisdiction over unfair labor 


tices of employers representation 


questions 
NLRA depended on 


affected 


Coverage under the 
whether the 
interstate commerce, 
stated that the 
business was a 
the NLRA, 
discretion 
(1) 
not 


not then 


Whether the 


be construed as 


labor 


although the 


untalr practice 
Board 
employer's 


ndet 


nature of the 
further condition. | 
this exercise of administrative 
little 


scope ol federal 


received attention becaus¢ 


increased power was 


fully recognized and (2) issue was 


‘ontroversial 


employer's | 


yusIness 


“affecting commerce” 
essentially practical t 


three | 


volved 
relationship to production 


shipment in commerce 


MOY 


T emplove 


little 

business 
1ot crucial); 
transportation ; 


oug! 


interstate ce 


Employers labeled 
sided stauncl 


law; its 
that it favored unions 
tiality was justified to corre 
existing imbalance of Enactment of 


the NLRA 


new unions 


power 
facilitated organization of many 


and assured continued growth 
| hose already established Frequently, 


greater equality of bargaining power re 


sulted, 


power 


but in other situations the pendulum 


may h; t ar toward 


» labor side 


Labor 


tions or oups, may become co 


ploitative in methods and _ policies 
union becomes a crooked, 


racketeering out- 
fit, if it l 


radical 
labor 


tyrants 


preters a political policy 


over relations or if 


good 


petty 


soliditying 


it is ruled by seeking arbi 


personal ends, the emplover 


ht to C 


trary will 
naturally fig it down to size.” 


three ot 


“1 
l 


Chese abor untons probably 
represented a small minority but, added to 


the post Worl War II 


they instrumental in stimulating Con 


wave of strikes, 


were 


gress to pass the Taft-Hartley amendments 
of Commerce, Indianapolis, Indiana 
1954 (NLRB Release R-465), p. 5 

3 See footnote 23 

‘Grocery stores (Providence Public Market 
Company, 79 NLRB 1482) and bakeries (Phoenia 
Pie Company, 79 NLRB 754) have been brought 
under Board jurisdiction 


October 21 
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Taft-Hartley Modifications 
\While the Wagner Act 


nce 


in labor unions and 
with thei employers, l 


but with two 
assumed that 


I 


unions were permitted 


(a) Employees now may bargain 
to organize on 
equal basis with 


; vidually (limited by 
employers, collective 


cisions thereunder, wl 
argaining would be able to solve industrial 


3 representative ) 
ms problems without government it 


on, the Taft-Hartley Act 
vernment 


and stay 


, a union shop such 
extended | 

; s yut need not join) 
regulation turther into the pro 

ures and content of collective 


bargaining (b) Union 
ot 


maintaining industrial peace prohibited, 
‘tection of ts of employers 
and the public were deemed 

those concert 


ins unLlons 
laft-Hartley 


a some vers are 


1al labor policy prohibition 
. dier “x ac 

id individuals, as well ; nis tat 

etitions with the NLR MCHIDEr Sit 


] aiscriminati 
elections ) ; 


ative, 
is the x 
representative 
union members 
represent all of them 
1951 amendments, 


employees in a bargaining 


if 30 


equesting decert 


them, the 


labor 
list affidavits 9(h); 
certain condit ssuance 
Injunctions 


unio! 


amendmen 
Section 


states that 
organize, belong 
i} George W. Taylor, Government 


Industrial Relations (New 
Hall, Inc., 1948), pp. 10-12 


‘ 
Oo 


Regulation 
York, Prentice- 


Collective Bargaining 





Appraisal 


Having sketched the evolution of the role 
of the federal government in industrial 
lations in che United States, 
few of the highlights will help to com- 
plete the general picture. Except for the 
transportation industry, the attitude of most 
and employers before 1930 
Advisory commis 
and various boards and 
during and after World War I 
amenable to growth of the labor movement 
This sympathetic attitude was especially 
characteristic of public members and labor 
Farsighted and legal 
scholars like Brandeis, Felix Frankfurter 
and Nathan the evils of 
ernment by injunction conpled with a judiciary 


re- 
accenting a 


law 
antiunion., 


courts of 
was largely 
sions conferences 


were more 


members. jurists 


Greene saw gov- 


hostile to labor organizations.” 
The 


Roosevelt's 


President 


New Deal 


Great Depression and 


reformist-oriented 


MURDOCK’S 


Member Abe Murdock’s 
December 16, 


term 
thus 


NLRB 
ot office expired on 
bringing to a close ten years of service 
with the Board. President Eisenhower, 
at the expiration of Member Murdock’s 
second five-year term, appointed John 
Harold Fanning as successor to the posi- 
On the last day of Member Mur- 
dock’s term, the Board, 
Members Boyd Leedom, 
Rodgers, Stephen S. Bean and 
A. Jenkins voted to send him a laudatory 
letter. The letter stated: “You have 
served with distinction as a Member of 
this Board ten years following an 
outstanding career as a Member of the 
House of Representatives and the United 
States Senate 

“Your full 
Board has been characterized by 
highest devotion to the duties of 
once, consistently evidenced by the 


tion. 
composed of 
Phillip Ray 
Joseph 


for 


the 
the 
your 
most 


decade of service on 


assiduous application to the constant, un- 
relieved daily demands of the work. 
“Parallel with assuming a most gener- 
ous share of the unremitting burden upon 
the Board you never failed to apply to 
each case the highest judicial standards. 
The dignity you brought and maintained 


* See Bausch Machine Tool Company v. Hill 
et al., 231 Mass. 30, 120 N. E. 188 (1918), where 
workers were perpetually enjoined from com- 
bining to interfere with the employer's business 
by carrying on or aiding a strike: cf. Central 
Metals Products Corporation v. O’Brien, 278 F 


70 


program saw the industrial pendulum swing 
to the other from strongly anti- 
union to emphatically Strikes, 
after World War II, 
and other employee benefits plus the 
growth of big unions with tremendous bar- 
American 


extreme, 
prounion 
lor Wage increases 
rapid 


gaining power potentials on the 
industrial scene were relevant factors to be 
the bitter 
of the 


ati 


controversies pre¢ 


laft-Hartley Act 


considered in 
ceding passage 


Because of the current Congressional 


nvestigations into labor 


the 


and 


ings 
well as restrictive 


activities, as 
acter of Dougla 


both the 
] 


posals for closer supervision of fringe 


Ives and 


legislative re 
highly un 


funds, any immediate 
in favor of labor unions appear 
likely. The present Congress will probably 
further 

the 


activities, 


legislation more closely 


pass 
lating labor union 


management and dis 


[The End] 


nature of 
their 
benefit 


and 


posal of fringe funds 


TERM EXPIRES 


has enhanced tl 
Your 


won and maintained the 
been an 


substantially 


courage and conviction 


respect of your 
inspiration 
1 


7 
ils 


colleagues but has 
Such conviction added to your legal ski 
and thorough preparation has indeed 
those 


your col- 


formidable on 
all of 


leagues tended to disagree. 


proved to be most 


occasions when some ort 

“We can truly say you are one 
“oiants” in the history of the Agenc 
highest designation possible in the Boa 
folklore.” 

Mr. Fanning 
subject to confirmation by the 
$1 years old and was previously con- 
nected with the Department of 
Among his duties with this department 
were dealing with industrial relations and 
in employment. He has 


whose appointment is 


Senate, 1S 


Defense 


discrimination 
the 
since his graduation from 
school in 1941. In 1957 he received the 
National Civil Service League Award fot 
Outstanding Government Servic¢ 
Mr. 


partment of Defense he was employed as 


been with government in Various 


capacities law 


} 


Betore 


Fanning’s association with the De- 


an attorney in the solicitor’s office of the 


Department of Labor. 


827 (1922), which held that a strike and threats 
to strike should be enjoined These are but 
two of many injunction reflecting an un- 
sympathetic judicial attitude toward workers 
and Jabor unions 


cases 


January, 1958 @ Labor Law Journal 





Hot Cargo Clauses 


By ROBERT J. SCOLNIK 





The two elements involved in a hot cargo clause in a collective 
bargaining contract are (1) a secondary boycott and (2) an agree- 
ment by the employer to permit it, Mr. Scolnik observes. In his 
analysis of this clause he concludes that in its present status 
it offers little protection to the labor unions or the employers. 





Hot Cargo Clauses 








Mr. Scolnik is a former trial at- 
torney for the NLRB and is pres- 
ently associated with the law firm 
of Roth and Bahrs, San Francisco. 





wr terminology, it constitutes a concession 


by an employer to a boycott. Formally, it 
permits and sometimes even requires em 
ployees to respect other union picket lines 
“hot” goods. Basically, there- 


in advance by the 


or to boy cott 
fore, it 1S an agreement 
employer that his employees may refuse to 
perform all of their work, in the 
regular course of their employment—or pet 
haps it 
light of the conflicting legal arguments which 
on both sides of the 


some T 


would be more accurate to say, in 


have been advanced 


question—what otherwise would be in the 
regular course of their employment—tor the 
ultimate, 


That means, 


purpose, viewed in its practical 
aspect, of aiding another union. 
of course, aiding another union in the latter’s 
dispute employer And in 


saying that, we have defined the “secondary 


with another 


This is the second basic element 
hot cargo clause. It in- 
boycott, not a primary 


boycott.” 
characterizing the 
volves a secondary 
boycott. 

two elements in 


To repeat, then, the 


volved in a hot cargo clause in a collective 
bargaining 
boycott, and (2) an agreement by the em 
ployer to permit it. Note particularly that 
such agreement is by em- 
primary 


contract are: (1) a secondary 


the secondary 
ployer, not the employer. The 
primary employer is some other employer, 
say Company X, involved in a dispute with 
some other union, say Union Y. That dis- 
pute is a primary dispute. Its object may be 
higher wages, union recognition or any of 
the demands which labor unions are in the 
business of making and attempting to attain. 
We need not consider here the propriety or 
the merits of those demands of Y against X, 
whatever they may be. Whatever Y is try- 
ing to win from X, or trying to force X to 
do, whether it is justifiable or not, is con- 
ceded to constitute a primary dispute be- 
tween X and Y. 

The hot cargo clause, on the other hand, 
is between Company A and Union B. In 
effect, it permits a refusal by A’s employees, 
who are represented by Union B, to handle 
goods made by Company X or to cross a 
picket line established by Union Y at X’s 
plant. In other words, Company A is 
allowing Union B to help Union Y put 
pressure on Company X. 
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Now, any company can be a Company A, 
ompany X, in 
relation 


to 


and any company can be a (¢ 
of these letters and 
Nothing, of course, is ever 
happen unless there is an additional rela 
tionship; that 
Company X. 
Section 


terms these 


ships 


gomg 
is, between Company A and 
That 
8(b)(4) of the 


relationship, to quote 
from laft-Hartley 


Act, 1s 


using, selling, handling, transport 
otherwise 
ot any other 


tacturetr OT 


ing, O1 dealing in the products 
producer, processor, or manu 
doing business 


other person;” 

And this ‘ 
meet the legal problem 
Act makes a 
The public purpose in back of this 


brings us, ai last, } 
Che Taft-Hartley 
unlawtul 


to where we 


secondary boycott 
prohibi 
t 

according to the ] 


Congress which passed 


Board 


tion, < 
the statute, and the and the 
which have enforced and interpreted it, 


protect neutral emplovers; that 


involved in 


sulate employers who are not 
, 
h 


the labor dispute between Company X and 
Union Y. That all of the com 


panies which do business with X (except 


includes 


certain circumstances where it may be foun: 
that the secondary emplover is really an all) 


or alter ego of the primary employer) 


The conflict is thus between the statute 
aimed at protecting employers from economic 
against them on 


whom no dis 


pressure being directed 
behalf of a labor 
pute 
at protecting a labor union in exerting such 
behalf of 


ultimate pressure is 


union with 


exists and a private agreement aimed 


pressure on another union. Of 


course, the being di 


rected at the primary employer, that is, the 


employer with whom a labor dispute does 


exist. And the law does not, as you well 


know, immunize the primary employer from 
labor union (with 


economic pressure by a 


various exceptions depending on the juris 


diction involved, which do not concern us 
here). 

I think it is fair to say, in this connection, 
that the Board and the courts are, and have 
been, completely in agreement on this pre 
cise issue; that is, the 8(b)(4) 


(A). 


few months ago in the 


purpose of 
As the court of appeals said here a 
Sand Door 
“The 


of this section of the 


Case, 


quoting ‘a previous decision basic 
purpose and objective 
Act is to prohibit the 
ployers in labor disputes of other employers 

And 
Board 


Congress declared 


involvement of em 


with whom they are doing business.” 
the same court, in recent 


decision, added 


quoting a 


a public policy against all secondary boy 
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vithout distinction as 


(NLRB v. Carp 


ABOR CASES § 70,504.) 


nters 


on boils down to this 


protecting the seconda 


ondatr \ boycot 


him 


OVCO {ill t i ain 1 
md ] 
Ss employees l or retrain tre 
work, 


some ork, tl 


althoug! such 


nately directed ag 


d on behalf of otl 


tr 


ract the hot cz 


is aimed at permitting exactly 
In other words, the 
intended to be 
And 
up he NLRB has prose 
+] 


prohibits 


lause 1S a detense 


statute that is how the 


» prevent the 


and the 
Dead 


conduc 


secondary boycotts 


to defend their 


and restraint by invoki 


tr and 
' , 
mover nas 


acts arguing 


he secondary emp agree 


be no 


are more complicated 

1949 in Raboum d. bh. a. Conway 

VLRB, 21 Lapor Cases § 66,836, 
that a hot 


+ 


to a secondary 


contract 
boycott 


careo 


Board 


Careo ¢ laus¢ 


a secondary boycott 
a numbe unanswered 


August, 


a companion Case, 


problems 


Sand Door 


1955, in and Piyx 


Millwork 


with s¢ 


8) 


Od 


d 


Genera 


, 
rporation, the Board dealt 
tl 1 developed its 


e other problems an 


and reasoning further Finally, i 


1956, the Board, in a involving 


Case 


Teamsters and the American Ir 


its new doctrine, 
follows \ hot 


illegal pel se, an 


careo 
employer 


such a 


labor 


and 


union may execute 
labor 
further, 


the 


contract no untair 


committed; 


practice 1S 


thereby such contract 


nay be enforced by employer and by 


e union, but the union is limited in its 
entorcement to appeals directed to 
the 
cluded from appealing to employees, 
t] 


the 


ployer to honor contract, and pre 
“and 
us is so Whether or not the empioyer ac 
the that 


employee s refuse to handle the 


quiesces in union’s demand the 


oO rds 


Hot Cargo Clauses 


Betore pursuing the 1 
that 
two and take a 


4) All of the 


sides, turns on 


| Suggest pause 


cl Sel 


th section By 


not acl 


leved a 
crystal-clear piece 
\ remark 
primary 


nowhere 


always 
terms and 
detailed 

in ten vear 
opinions, certain 
universally 


always 


yt 


nl 
ful means 


number 


emplover, 
with any 
ot these 


mstances, 


Is being Col 


may be involve 


encouragement 
manifestatior 
line 

ment must be 
Chat is 
held 


Also, that is why 


why 


not to 


mitted by a 

to persuade 
handle the g& 
though the 
strike 


super? sor 


threat of a 
ment ot 
hibited, 


within the 


since supervis 


meaning 


On the other 
the presence 


to tall 
vithstanding 


within 





ments were: being made to supervisors or 
management officials. 

Since inducement of employees is a neces- 

boycott, at 
Act, the con- 
turned in 
whether, from a 
a refusal to work 


element of a secondary 
Taft-Hartley 


Board 


sary 
least under the 
flict in the 
part on the question of 
legal standpoint, there is 
when, by 


decisions has 


clause, 
that 
are not required to work on 
“unfair” goods, 


virtue ot a hot cargo 


the employer has agreed in advance 
his employees 
struck goods, or 
or to cross a picket line of another union. 
As stated Board in Conway's 
Express reasoned that the existence of sucl 


s< »-called 


earlier, the 
1 
a hot cargo clause precluded a finding that 
there was a strike or work stoppage within 
the meaning of the statute. The contract 
in that case provided that “The Union re- 
serves the right to refuse to handle” goods 
or freight of any 
labor dispute. It 
that 
employees’ 
The 


clusion in this form: 


employer involved in a 
fact in that 
the employer in the 
refusal to handle the freight. 
majority their 


was also a 


case acquiesced 


Board expressed con- 
“We therefore find that the [Union] did 
Section 8(b)(4)(A) 


to exercise their 


not violate 
by causing employees 
contractual privilege of declining to handle 
Conway freight.” 
Chairman Herzog, while concurring in the 
ultimate finding, did not agree that the hot 
cargo contract 
the contract merely 
would no: be 


a defense, arguing that 
provided that the em- 
penalized by their 
handle struck 

point that the 
agree not to ask the 
work, and the 
union the right to 


was 


ployees 
employer for refusing to 
work. Herzog’s 
ployer did not 

ployees to handle such 
contract did not give the 
take induce and 
employees to refuse to handle the goods. 
Member 
that since the statute prohibited secondary 
which au- 


em- 
em- 


Was 


action to encourage the 


Reynolds dissented, contending 


be yycotts, a contract 


thorized such conduct was repugnant to the 


pre vision 


basic policies of the statute. 
In 1952 the Appeals for the 
Second Circuit, affirming the Board majority 


Court of 


view, stated the principle as follows: 

“Consent in advance to honor a hot cargo 
clause is not the product of the union’s 
employer 


‘forcing or requiring any 


to cease doing business with any other 
person’.” 

In June, 1953, in the Pittsburgh Plate Glass 
case, the Board dismissed a secondary boy- 
cott 


between the 


74 


complaint on the basis of a contract 


secondary employer and the 


union providing that it should not be cause 


for discharge if employees refuse to go 
through a picket line of another union « 

refuse to handle unfair goods. While find 
ing that the employees in that case had been 
union not to 


merely 


ordered by the 


rather than 


goods, 


own initiative in reliance 


he Board, nevertheless, | 
permissible, citing the ¢ 
controlling. As in Conu 

soned that since the emplover had 
to the “ 


tract, 


“unfair goods” pro 
their employees’ failut 
strike 


goods was not a 


fusal to work under the 


tion, the Board offered the 
that 

[the] employees’ refusal 
Pittsburgh 
of . . . employment’ withi 
of Section 8(b)(4)(A) for tl 


as defined by the 


freight [was not 


contracts 
the required job duties w 
49 99 


oods 
Finally, 


not matter 


served to the ton the rigl 


Pittsburgh 


whereas 


goods 
tract gave sucl 


(It might be 
Board did point out that it 
ing, and had not decided in ( 
a union might with impunity 


worthy 


pel an employer to agre¢ 
clause. ) 
In 1954, a 


T) ansyer 


month before 
decision, the Be 
permit a hot cargo clausse 

defense to a secondary boyc« 
Thurston Motor Lines 

ployer was party to a c 

mitted his employees to | 

where an authorized strike was taking 
The Board, | 


of the hot cargo 


without passing 
clause, rule 
inapplicable becau 


contract was 


of the fact-situations there was 


strike, legal or otherwise, at tl 


the primary employer, and in 
situation the strike and picketing 
lawtul. 

Earlier, in the Jay-K Lumbe 
Board also found a secondary boycott 
tion despite a hot cargo clause. ’ 
way principle was held not 
where the reserved 
“the 


any time 


contract 


right to stop any of its member 
from making pickups 


or deliveries at any place where 
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except where the union had induced he theory in McAllister 
loyees to refuse to unload a truck at a by two of the members in 


where no labor dispute existed and simply that since Congr 


e the emplioyer-owner of the truck was to outlaw all secondary 


involved in any labor dispute. In that agreement authorizing 
three employers were involved contrary to public poli 


had a dispute with employer A (t lawtul and, therefore, « 


K Lumber Company which the union Chairman Farmer, the 


is picketing in order to obtain a contract); majority, took the position 


was another lumber company clause was not contrary 
had crossed the picket line at was not unlawful, 
load of lumbe r, and then be enforced by a 
plant of employer C (the employees. His reas: 
Lumber Company) whose employees 
ad merchandise intended for 
o the inducement of a unior 
he trial examiner, whose 
ypted by the Board, stated 
dealing here with a si 
pressure on 
rtiary employer 
w its members, S 


} 


subsequent cases which 

1 the new doctrine, 

American Iron and Machin 
as well as the two more recen 


majority has not seen eye 


the McAllister majority 
‘tt cargo clauses “are contrary 


it hand! 


I 


ic policy and cannot 
‘a In the later cases, however, nl mnicerte 


Board member took that positior -onstitutes 


Hot Cargo Clauses 





the course of employment’ within the 
[the] Section 


“We hold that, regardless of the existence 


meaning of 


any direct appeal to 
a strike 
or concerted refusal to handle a product ts 
Act when one of the ob 
Section &8(b)(4)(A) 


of a ‘hot cargo’ clause, 


employees by a union to engage in 
proscribed by the 
jectives set forth in 
present ‘a 

This 
further 
theor 
in the 


his 


rationale actually represented a 


extension of Chairman Farmer's 
expressed in his special concurrence 


McAllister the 


seemed to rest upon 


case There, basis o! 


reasoning the fact 
employers had repudi 
and had di 
the hot 


that the secondary 


ated hot contracts 


handle 


thei 
rected their 


goods. He 


cargo 
employees to 
pointed out that 


‘It is impossible to say here, as in Con 
that there unlawtul 
ment’ or ‘refusal’ on the part of the employees 
to handle McAllister freight 
that the 


posted notices to their em 


Tuy, was no ‘induce 
Chis is so for 


the simple reason secondary em- 


ployers here 
ployees directing them to handle all freight 


without discrimination.” 


more clearly the 
the 
doctrine, the Retl/y Cartage case deserves ti 


In order to see 
the development of 


steps 1 
Board’s present 
It was a companion case to 
The the 
the that 
further his 
theory by arguing that the Conway doctrine 


be considered. 
VUcAllister Transfer. 
Board 


split among 


members was same except 


Chairman Farmer amplified 


was not applicable to the particular fact 


situation which involved the following con 


clause 

“The Employer 
tracting any work. 
ing such work must comply with the 
of this 

The trial examiner had concluded that 
such clause, although differing from the 
type in Conway and Pittsburgh Glass, af- 


tract 


agrees that in sub-con 
anyone sub-contract 
Articles 


Agreement.” 


forded greater protection to the union from 
a secondary boycott charge because here the 
had not to 
subcontract work to nonunion firms. Thus, 
trial examiner, “this is an 

That is, 
employer’s act of subcontracting work to 
the primary employer amounted to a con- 
tractual the union’s 
was designed merely to prevent continuance 


employers themselves agreed 
according to the 


a fortiorart case.” the secondary 


breach, and conduct 


of such breach. 


Chairman Farmer, however, found the 
contract “markedly different” from the hot 
out that it 


right to 


cargo-type contract, pointing 


contained no reservation of 
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any 


that its members might refuse 


handle goods, 


the union 
nor any provision purporting 


to immunize employees against discharge it 


they refused to handle goods. In additi 


he noted that the secondary 
no time 


employers 


consented to the union’s induce 


' ' 
ment ot employees not to handle 


mary employer’s freight. Concedin 


the secondary employers did not 


arbitration when informed by 
their violation of the « 
did not attempt to disci 


refused to handle 


primary empk 


In a final 


a contractu 


\ few words 
here to indicate whi th 
Members Murdock 
Che position 
1 


serted 
opinions by 
} 1 + 


son iad if Sa\ 
unsuccesstully advanced was tl 


contract clause wa 


f the 


he hot 


ajority in 
duty of the uni 


conceded, it Was the 


form the 


rights 


employees it represente: 
under the contract, and tl 
itherwise he Boat 


amounts to t 
on behalf of the employer, 


repudiated 


ating, 


which he has never 


The most recent exposition 


indicates that 
pressed in Sand Door over that in the M« 


Allister case This was expressly declared 


in the American Iron and Machine Works 
Chere 


clause provided that members of 


case about a vear ago the hot car 


“shall not be allowed to handle 


freight to or Irom an unialtr company 


There was again a three-to-two split on the 


Board 
the 


with a disagreement among 


again 


majority members— still maintain 


that 
public policy 


one 
h contracts 

lhe 
ever, expressly stated that it was followin 
Sand Door 


in the following words: 


ing suc are contrary to 


principal opinion, how 


the theory in which it described 
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regardless of the existence of a ‘hot union notify 
argo clause, any direct appe al to employees applies May 
a union to engage in a strike or con Cal 


certed refusal to handle a product Is pro May a 
scribed by the Act when one of the objectives 
rth in Section 8(b)(4)(A) is presel 
while Section &(b)(4)(A) does not 
of a hot cargo clause 
m’s enforcement thereof by appeal 
lover to honor his contrac 
our opinion, preclude en 
by appeals t 
| not the 
*s demand 
handle the ‘1 
stituted the final st 
id painstaking evoluti 


by the dissenting 


Case a Majority 

] 
completes a reversal 
+] } 


that been 


argumen 


dissentin 


apparently 
advanced by tl 
it does not h 
be against public 
expressed the view that 
employer may well remat 


s a matter of business policy, 


a 
he will accede to a union’s boycott 


I 


demands, or if he has already agreed to do employees 
so, whether he will fulfill his agreement 

An entirely different situation is pre 

sented under § 8(b)(4)(A) when it is 

sought to influence the employer's decisiot1 

by a work stoppage of his employees.” 


ficantly, the court added 


the instant case despite tl 
provision in the contract, 
nployees had actually beer 
union | 
nly upon 
There may be some questions 
answered For example, tl 


d members in Sand Door asked 


lf an employer reaffirms his adhere 


to an existing hot go contract, may 
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line violence combined with the provision 
of the tariff excused the carrier from per- 
forming the service it would otherwise have 
been obligated to provide. 


In an ICC case recently decided by a 
trial examiner, involving the Galveston Truck 
Line Corporation and various other carriers, 

Was any 
involved. The Union in 
complainant company to 


no such tariff was involved; nor 


strike 
order to force the 
over-the-road agreement, al- 


Teamsters 


sign its current 
though it did not 
the company’s employees, picketed a city 
secondary 


represent a majority of 


terminal, successfully inducing 


employers and their employees not to handl 


the so-called unfair company’s interline 


freight. Subsequently, the union entered 


into a settlement agreement with the re- 
gional NLRB office providing for a consent 
the Court of 


Circuit, and the 


decree which was entered by 
Appeals for the Tenth 
picketing and boycott ceased. 
The complainant then filed charges with 
1e ICC alleging that the other 
1 refused to shipments which it 
to them in violation of the 
In recommend- 


tl carriers 
hac accept 

had tendered 

common carrier obligations 
order against the 
carriers, the trial 
that the 


ing a cease-and-desist 


offending examiner re- 


jected the argument refusals to 


accept such shipments were by the union 


employees, for whose 
ment of the companies were not responsible. 


actions the manage- 
The examiner likewise rejected the defense 
that 
excused 
“picket 


clauses in the 


carriers should be 
obligated by 
“protection of rights” 
contracts to permit 
cross a picket 


such refusal by the 


because they were 


line” and 
union 
their employees to refuse to 
unfair goods. Expressly 


line or to handle 


on the legality of 
clauses, he that “a 


not bargain away its 


refraining from ruling 


such contract reasoned 
may 


duties to the 


common Carrier 


and public [by 


obligations 
a contract executed with a third party] and 
thereby relieve itself of such obligations and 
duties.” Moreover, he was outspoken in his 


criticism of the employers’ boycott, stating: 


. [they] adopted a policy, for their 
own economic protection, of blindly follow- 
dictates of the 


without giving any considera- 


ing the official or unofficial 
Union 
tion whatever to the lawfulness of the Union 
their duties as fran- 
They pre-empted to 


scar... : oF 
chised public carriers. 


demands of the union representatives and 


the desires of their employees to their duties 
to the public purely because their own 
would better be served 


selfish interests 
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Actually, they joined in and made 
effective the threat of the Union to exert 
economic pressure upon complainant 

“Not all strikes and 
not all employee acts are either 
without union consent, 
excused from its obligations to 


lawful 
justified, 


strikes are 
with or and no car- 
rier may be 
the public merely by blindly accepting and 
abiding by the actions of its employees or a 
lawful- 


labor without regard to the 


ness of propriety of such acts.” 


union 
The Court of Appeals for tl 
cuit has recently followed the path charted 
by the court in the American Iron and Ma 
chine Works Without 
Second Circuit, in a bitingly 


e Second Cir- 


case dissent, 


analyti 
ion by Judge Clark, reversed the Bx 


Vilk (Teamsters, ] 


LABor C q 


( r IT! e\ s 
NLRB, 32 


again, the 


ASES 
| . 
employer, despite 
with the union, 
handle the 
‘ 


court’s decision does not differ substan 


¢ lause 
plovees to 


from that ot the United States Court 
Appeals tor the District 

noteworthy in the follow: 
expressly reaffirms its ear 
I mways Exp 


the ( 


quested by 
poses to searching examunatio 


Board’s recent theories and ratio 


the relati nship between hot 
and secondary boycott violation 
them; 


pletely rejects all of 


view tl the language of Secti 


is clear enough in this 
history un 
that hot 
against public policy and 


is unrewarding 


to legislative 


jects the notion 


an allirmative 


violation can 


rcing”’ 
emplover has agreed 


ad Vance 


business 
might as wel! 

United States Supreme Court becau 
is certainly no further enlightenment likely 
from the Board 

recent decision of the United States 
Court of Appeals for the 
lumbia (Teamsters, Local 886 z 


Lagpor CAses § 70.689) the 


In the 
District of Co- 
NLRB, 32 
Board’s position, 
Iron and Machine 


has been challenged. Splitting two 


as declared in American 


Works, 
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ne, the federal court in effect adopted 
dissenting 


hot 


advanced by the 
that if a 


rationale 
members; namely, 


clause is lawful, a labor union can 


wtully enforce it by appeals to its members 
points: (1) If 
that his em 
struck 
refusal to 


makes two basic 
lawfully agrees 
not required to handle 


strike or 


simply 


can be no 
not doing 
t have to do (2) If an 
er lawfully enters into such an agree 


employees 


not forcing or requir- 


with 


union is 
doing business 


compelling him 


a labor 
east some 

but merely 
lis OWn voluntary contract 


court, disagreeing witl 
rejects the public 


that it 


policy 


Savs 


extent 

although the public is 
section has for its purpose 
might 


which 


of those persons wh 


to a secondary boycott, 
1 ” 
the section. 
decision is to 


matter that seemed 


this new 
doubts about a 


obviously, the United 
“1) 1 
Will have to resoive 


like ly to | appel 


not 
very near future 
d can only 


its position 


wait 


is has not yet indicated 
Congress will 
Court will 


Yr, at least, 


whatever tangential problems 


ourt may leave unsettled, it 
come to grips with some 
So many legal 


ital questions 
minds have grappled witl 
is difficult to 


spelled out. Perhaps, the 


imagine any new 


us 


the past month has 


clauses are invalid 


common Carriers, 1 T 
CCH Lasor Law 


The union in 


REPORTS 
that case advised its members 


employed in the trucking indus 


try that could 
trom the Genuin 
NLRB found tl 


the 


who were 


they 


a violation of 
ondary boycotts 1 

ence of hot cargo clauses in 
with the 
this is 
of the 
invalid 


truck 


should adopt 
that a union’s 


contract “co 


union induceme 
secondary bov« 
would be establishe 
a shipper W 
common carrier’ 
opinion state 
Commerce 
o retrain 


dividual, 


unnecessal 
Interstate 


ated that 


between 


rorced 


be Criit 
One member 
ground that any 
state Commerce 
by the Interst: 
and not by the 
In conclu 
present statu 
little protecti 


We 
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remains 


+ rl + 


al, subject 


uthority and 


au 


entation In this context, 


withdraw from a voluntary 


1s scarcely relevant, let alone 


Hot Cargo Clauses 





unionized members of the unit. There are 
many motivations for such battles. The 
interests of union employees may call for 
non-union ones 

wish to 


vigorous protection of the 
The bargaining 
the good-will of non-union employees in the 
hope that they 
least abandon active hostility or any dispo- 
And the bargaining 
agent may be moved by the ethical and 
legal obligation represented by the duty of 


agent may earn 


will become members or at 


sition to join a rival 


fair representation 


does, and should 
fair repre- 


event, the law 
the duty of 


obstacles te 


In any 
continue to, impose 
notwithstanding the 
of non-union em 
would 


sentation 
its full discharge in favor 
ployees. A coherent labor 
scarcely be advanced by ignoring that duty 
allocating 


pe licy 


when the issue is that of fairly 
the costs incurred by the bargaining agent 


The argument I have made for the Taft- 
Hartley union shop is not the conventional 
argument that the employees 
benefit from 
ingly, should pay a fait the cost 
involved in getting union Che 
benefit argument is, of course, open to ques- 
tion 
the initiative, the 

which would bring 
psychic and financial, than they get 
collective bargaining. Perhaps, in a given 
situation collective bargaining produces no 
employee. On the other 
hand, perhaps non-union employees do bene 
fit and are merely playing the paying mem- 
bers for suckers. In any event, the paying 
members will feei like 
sultant bitterness may add to the difficulty 
of achieving the statutory 
protecting the employment of the non-union 
and of that 
represented 


non-union 


union activities and, accord- 
share of 


benefits 


Perhaps non-union employees have 
industry and the skill 
rewards, 


under 


them more 


benefit for any 


suckers and the re- 
objectives ot 


minority insuring they are 
fairly 

Let me turn to two considerations which 
complicate my argument. First, union dues 


are used to finance activities which are 
remote from coilective bargaining and which 
also inay be opposed by employees forced 
to finance them. I refer primarily to polit- 
ical activities and related activities by which 
unionism seeks to affect governmental ac- 
idea of the 


I recognize that the problem here 


tion and to advance its good 
society. 
is especially acute for the non-union mem- 
ber, who lacks even the theoretical possi- 
bility of shaping the union’s official position. 
3ut the problem is also important for em- 
ployees who belong to the union because 
of its bargaining activities and in spite of 
its political activities. The problem involved 
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thus affects all who finance union activities, 
and it should, I handled as a 
general problem, rather than by way of a 
prohibition of the Taft-Hartley union shop 


Che 


ruption, which is now 


believe, be 


second complication is union cor 


being urged as an 


independent reason for such a prohibition 


Compulsory dues naturally aggravate the 
corruption 
the loot and 


payers to 


problem because they increase 


reduce the ability of members 


or dues protest by withholding 
financial support 
a general problem affecting both the ma 
and the minority And, 
believe that it should be treated as 


1 
attac ked 


But, again, corruption is 
jority dissenting 
again, I 
a general problem and should not be 
laft-Hartley 


Before concluding, I should like to make 
two general points, which may help to put 
work controversy in prope! 
First, I doubt that 
significant in relation to the 
he concentration of power 
which can substantially 


by way of the union shop 


the right-to 
perspective. “right-to 
work” laws are 
problems raised by t 
in centralized unions 
influence wage policies on an industry-wide 
basis. Union security or compulsory un 


arrangements are, as I indicated ear 
more significant as a consequence, than as 
a cause, of such power. The railroad unions 
Although the 


barred all such ar 


are a Case in point Railway 


Labor Act 1951 


rangements unions 


until 


those grew in numbers 


and did not lag behind in bargaining. The 


legal remedies tor the power of the 


tralized national unions—if there are 


} 


wise remedies—will have to be mucl 


than right-to-work laws 


Although the 
ungracious, it 


heroic 


second point may sound 


should not be suppressed 
“right-to-work” 
consider whether their insistence on freedom 
and the 
may not be 


take 


consider the 


Exponents of laws should 


of occupational choice dignity ot 


the individual excessively spe 


cialized. To only one example, they 


may wish to relationship ot 


restrictive employer hiring policies as well 
as FEPC legislation to the 


vidual freedom which they invoke 


symbol of indi 
Other 


wise, they will be open to one of two 


First, that 
exploiting our traditions of freedom merely 


unpleasant charges: they are 
to snipe at the union movement; or, sec 
ondly, that 
many areas of economic life where the pro- 
tection of the dignity of the individual is 
still unfinished and 
employers are not using their economic and 


they are blindly ignoring the 


business where some 


moral power to get on with the job. 


[The End] 
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Meetings of Labor Men 


Industrial Relations Conference.—The Six 
Annual Industrial Relations Confe1 
ence will be held on April 17 in Minneapolis 
It is sponsored by the Twin Cities Chapter 


teentl 


of the Society for the Advancement of 
Management, in cooperation with the In 
University 


such 


dustrial Relations Center of the 
of Minnesota. Speakers will include 

aut! Barkin, director ot 
research, Textile Workers’ Union of America, 
and Arthur E. Hall, general manager, Brock 


Hall Dairy Company, Hamden, Connecticut 


orities as Solomon 


For additional information, write George 
W. England, Industrial Relations Center, 
University of Minnesota, Minneapolis 14, 


Minnesota 


American Management Association.— The 
Midwinter Conference of the 
American Management Association 
held February 17-19 at the Palmer 
in Chicago. The conference is open to non 
well as to members of AMA 
will be Jerome 
of the National 
and Dr. Norman 
Marble Collegiate 


Personnel 
W ill be 
He use 


members as 
Included in the 
general 
Labor Relations Board, 
Vincent Peale of the 
Church, New York. 

Advance registrations may be picked up, 
and new registrations made, beginning at 
8:30 a. m. in the Palmer House Grand Ball- 
room Foyer, February 17. 


speake rs 


Fenton, counsel 


Moratorium on Wage Increases 


Philip M. Talbott, president of the Chamber 
of Commerce of the United States, recently 


stated that 
Richard J. 


the proposal by union leader 
Gray for a one-year moratorium 
on wage “strikes at the root of 
the current inflationary problem.” Mr. Talbott 
went on to say that “the suggestion by 
Richard J. Gray, president of the AFL-CIO 


increases 


Rank and File 


Building Trades Department, for a one 
Wake incre¢ 


this 


mum on 
Action ot 


voluntary morat 


is highly significant 


puts businessmen in a position 
i 


ne, or even lower prices, for the 


the consumer, if workers’ efficiency 
improving 
Direct and 


70% to SOG% of prices general \ 


costs generally 


l.} 1 
LA LOE 


and stop 


indirect costs acco 
stion is a forthright 
the key role played by 


wage rounds in boosting 


Gray's suygge 
edgment of 
Sive prices, 
strikes 
problem 
that “the 
for his understanding and courage.” 


current inflati 
In cor Mr 


consumer is indebted to Mr 


at the root of the 


iclusion 


Right-to-Work Tax Deduction 


An interesting 
published 


Accountant 


recently in the Fall, 1957 
of the Viriginia 
Robert Homer 
ibility of Expenses Contrary 
icy.” An 


deductibility of 1 


Right to Work Comr 


itled “De 
to Public 


Bass is ent 


excerpt trom tl 


‘A comparatively recent 
veloped regarding ductibility 


ments to the Nati tto W 


the de 
rk 


mittee The orga 
1955 witl 


Must 
pe lled to 


the des riptive 
Have the Right ut Not be 
Join Labor | : 

the Committe 

Ame 


compulsory uni 


purpose ot 


can to intorm rican Citiz 
ot 


enlightened public 


mism 11 


national scene 


Mindful 
citi 


our 
liberties 

American 
will to join 
zations in order to earn 


zens are 


and pay du 


mittee’s objective Ss, as 


constitution and by 


ly. Thus, 


and 


Talbott stated 


on 


ayments ( n Nationa 


yeal 
ases, 


kind 


to hold the 
benefit 

ke ss | 
risin: 


unt tt 


M1 


1 
acKnow 


succes 


mary 
] 
(al 


a’ 


article on this subject was 


issue 


lhe article, by 


luct 
Pol 


the 


rorme 


‘Ameri 





public and workers aware of the violation 
of individual rights by compulsory unionism 
and to aid and support all who by lawful and 
proper means are compulsory 
unionism, Furthermore, the Committee has 
not engaged in legislative activity and its 
constitution and by-laws do not provide 
for legislative activity.” 


opp sing 


The article states that payments and con- 
tributions to the National Right to Work 
Committee cannot be deducted as a chari- 
table deduction since taxpayers have never 
established its deductibility. The article 
goes on to state that “the main 
tion of the Internal Revenue Service, in 
disallowing the deduction, is that they con- 
sider one of the ultimate aims of the Com 
influence legislation, and 


conten- 


mittee to be to 


they need time to examine the constitution 
and by-laws and the activities of the or- 


ganization to determine if such payments 
should be deductible. 

“There are a couple of thought-provoking 
points that might be considered here regard- 
ing the deductibility of payments to the 
Committee. It is readily conceivable that 
the work and objectives of the National 
Right to Work Committee might be ac- 
complished without attempting to influence 
legislation if people are informed about the 
evils of compulsory unionism. Such was 
not the case with the National Tax Equality 
Association. Tax equality could not be 
brought about without either the Association 
or its members attempting to influence 
legislation to the extent of eliminating the 
disparities in the tax laws. 

“Secondly, individuals are allowed to de- 
duct dues paid to unions in determining 
their net taxable incomes. The dues re- 
ceived by the unions are used for lobbying 
and campaign contributions in order to 
influence legislation and the due processes 
of law in favor of unionized labor. Hence, 
it would seem logical that payments to the 
National Right to Work Committee would 
be deductible since they are used to inform 
the public of the other side of the picture 
which points out the menace of compulsory 
unionism to individual liberties. The 
only point of argument that might be pre- 
sented in favor of allowing the deduction 
of union dues and not of payments to the 
Committee, would be that the payment of 
dues is compulsory if one is a member of a 
union or wishes to get and hold a job 
covered by a union contract, whereas pay- 
ments to the National Right to Work Com- 
mittee are strictly a voluntary matter.” 


our 


In examining past cases in this area it 


may be “noted that the purposes of the 
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organizations involved in these cases were 
not materially different from the purpose 
and activities of the National Right to 
Work Committee in opposing compulsory 
unionism and the open shop. 
Payments to these other organizations have 
been held deductible as ‘ordinary and nec- 
essary’ business expenses. 


promoting 


that 
not be 


payments to 
disallowed 


“Therefore, it 
the Committtee 
because of its purpose and activities, bu 
only if it is proven that the payments are 
not an ordinary and necessary business ex- 


appears 
should 


pense for a specific taxpayer.” 


Compulsory Retirement, Pro and Con 


What are businesses going to do about 
the tremendous increase in the ranks 
of older workers? 


The number of Americans who fall into 
the over-65 age group has 
than the nation’s population as a whole, and 
this will continue to be true for several 
decades to come. As science stretches our 
life expectancy and look 
to better health and life, the 
older worker finds himself with a 
prospect that may not be a welcome one— 


grown taster 


citizens can for- 


ward longer 


faced 


compulsory retirement. 


The problem of whether or not to arbi- 


trarily retire workers who have reached 
their sixty-fifth birthday is a 
for employers. With the shortage of skilled, 


workers yearly, it 


serious one 


competent increasing 
may seem ridiculous for a company to de- 
prive itself of the very employees it needs, 
because they have reached a certain 
will 


only 


age. Certainly some sort of decision 
have to be made about the problem, as more 
people become aware of it and more con- 


tinue to fall into the “retireable” category 


The /ndustrial Bulletin, published by the 
New York State Department of Labor, dis- 
cussed both sides of this pertinent question 
It noted two kinds 
flexible re 


in its November issue. 


of retirement age policies, the 
tirement program, and the fixed retirement 


program. 


One of the more obvious arguments in 
favor of a flexible program is the fact that 
at the many still 


quite capable of performing their jobs, and 


age of 65, workers are 
may wish very much to continue with them. 
The psychological as well as economic im- 
portance involved in allowing older people 
to go on working is well known; everyone 
needs to feel that he is performing useful 
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tasks. Economically, social security benefits 
small, maximum payments being 
$162.80 monthly for a wife, 


iT¢ So 
man and his 

it it may be impossible, even with other 
sources of income, for older people to live 
comfortably. 


\ flexible plan can be a money saver for 
A New York firm, whicl 

ypped its compulsory retirement in 1952, 
ibstituted a plan whereby “non-super- 
employees who satisfactory 
rk record, were physically fit, and were 
by the company, could continue 

king up to three more years.” It saved 
approximately $200,000 in pension payments 


the company, too. 


SOry had a 


between 1953 and 1956; the savings that it 


realized in having experienced, capable men 
job can only be approximated. 


ier side of the question is the 
when older employees Stay on, 
he younger men, who may be equally capa- 

ind deserving, are deprived of advance- 

nt The effects of this can readily be 
nagined—on morale, loyalty and ambition 
ut perhaps even more fundamental is the 
uestion of who is to implement the flexible 
must 
he line between those 


ram. Someone decide where to 
who can con 

ue working and those who cannot. Judg 
ments such as these must ke fairly subjec- 
tive, and few people relish the responsibility 
of informing a worker that he is no longer 
company 
personal prejudice, whether real or imagined, 


valuable to the Favoritism and 


sure to such 


\ fixed retirement policy, 


ré¢ accusations accompany 
ision-making 
hand 


managerial 


other plays no favorites and 


tails no problems of setting 
expensive, time-consuming boards to 


worker retirements. 


termine 


f the employees belong to a union, the 
ievance procedures that undoubtedly would 


follow a decision for retirement are obvious 
may 


Labor-management 


Certainly such grievances seem per- 
fectly justified. rela 
ions, already complex, may become infinitely 


re complicated with a flexible system. 


There are a great many variables to be 


before any company can come 


individual 


considered 


definite 


to a decision—the size, 
manpower need and available personnel of 
each firm. Sometimes compromises can be 
worked out or temporary measures adopted. 
flexible 
adopted for rank and file members, and a 
The 


problem, however, is one which must be 


For example, a policy could be 


fixed program for executives basic 
met soon, and one to which much careful 


planning and thought must be devoted. 
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We Need More Workers— 
But Not Right Now 


While warnings of a_ skilled-worker 
shortage are being predicted for the 
future, job openings have decreased. 
LAw JOURNAI 
solicitor of 


Last month the LaABor 
quoted Stuart Rothman, 
as he warned that 
enough skilled workers to 
demands of this 
years. In an address in 


labor, 
America is not producing 
meet the expected 
country in the next. ten 
Detroit recently, 
Secretary of Labor James P. Mitchell strongly 


re-emphasized this warning 


‘If an employer wants to keep his busi 
make that 


total health 


healthy—and 
contribution to the 


ness muc 


can he is going 


up his on-the 


economy- 
-job training, 
prenticeship, step 

right 


that 


ob and t 

worker the means to grow 
job,” the “He is 
| 


have to find and train his own workers. In 


worker into the rig 
witl 
said 


Secretary going to 


a period of incessant hnological advance 


and skill change, I 


do it for him.” 


Mr. Mitchell said that 
the number of craftsmen 
labor force remained unch: 
employment increased by 


people, he said, have sl 


lack of interest” in skilled-craftsmen 

pations. A total of 780,000 youths undet 

years of age were skilled craftsmen it 

compared with 560,000 under 25 
1956 


the Secretary, “we mu 


crattsmen in 


‘Beginni 


needs.’ 


Mitchell’s 


what the 


manpower! 


Despite Mr 
and despite 
number of available h: 
clined. The Labor’s Octo 


survey of nonagricultural job o 


jobs currently 


Department of 


by public employment offices 
in the Department’s publicati 
Varket and Employment Securit 
that in contrast t 

would normally be expect 
hit a 30-month low of 18,300 


] 


per cent from a year ag 
widespread across the 
New York an 


he biggest reduction. 


country, \ 
souri, 1 Washingt 


decrease Ss in det land 
1956, and 
October, 1957, included the following drops: 

down 56 pet Drafts 
(Continued on page 95) 


83 


Occupationally, the 
for various jobs between October, 


F ngineers were 


cent 





Arbitration 





Developments 








OSEPH A. JENKINS, member of the 
National Labor Relations Board, delivered 
a speech before the Arbitration and Indus- 
trial Relations Conference, at Fort Worth, 
Texas, on Noverrber 19. Because we con- 
sider it a particularly illuminating analysis 
of a timely topic, the JouRNAL reproduces 
the speech, in full text, below: 


NLRA—Its History and Purposes 


Both the Wagner Act and the Taft- 
Hartley Act declare a federal policy of 
removing “récognized sources of industrial 
strife and unrest, by encouraging practices 
fundamental to the friendly adjustment of 
industrial disputes.” 


The substantive provisions of both have 
as a basic concept that good-faith use of 
the collective bargaining process is the most 
desirable way of attaining industrial peace. 
The Railway Labor Act of 1926, as amended 
in 1934—based on this 
couraged collective bargaining in 
terms. Neither the Wagner Act nor the 
Taft-Hartley Act made it “the duty” of the 
employer and employees “to exert every 
reasonable effort to make and maintain 
agreements” or “to settle all disputes, whether 


Same C¢ mcept—en- 


positiv e 


arising out of the application of such agree- 
ments or otherwise,” as does the Railway 
Labor Act.’ Instead, both acts describe 
what is ultimately to be expected of the 
potential participants in a collective bargain- 
ing process in negative language. Thus, the 
statutory device for regulating the dealings 
of parties who may face each other across 


a bargaining table makes it an unfair labor 
practice “to refuse to bargain.” The Taft- 
Hartley Act added, in Section 8(d), a gen- 
eral definition of “the duty to bargain,” in- 
cluding a duty to confer in good faith on 
“any question arising” under the agreement, 
but it relieved the parties to 
any other obligation to bargain during the 
contract’s effective term, about the modifi- 
cation or termination of the contract, absent 
compliance with certain procedural require- 


contracts ol 


ments there described. 


The use of such negative legislative de- 
vices for the encouragement of effective 
collective bargaining and the adjustment of 
industrial disputes has been consistently 
criticized.” 

In comparing the provisions of the Wagner 
Act with the provisions of the Railway 
Labor Act, former NLRB Member 


said: * 


Leiser 


son 


“TI was just going to remark in connection 
vith Senator Burke’s question about th¢« 
provision of the Railway Labor Act, 

that the question often 
me why has that not applied to the other 
industries? My answer usually is this: The 
Labor Relations Act proceeds on the theory 
of the novel writer. It that the em- 
ployer shall not discriminate against organ- 
izations or interfere with them, and then it 


has been asked 


Says 


says employers shall not refuse to bargain 
collectively. That is authority 
of the Labor 
bringing the 
gether, but 


where the 


Relations Board ends, at 
and 


The 


employer employee to- 


negatively. moment the 





1 Sec. 2(1) of the Railway Labor Act, 45 USC 
Sec. 152. 

2 See recommendations of the Twentieth Cen- 
tury Fund, Inc., in Hearings on the National 
Labor Relations Board Before the Committee on 
Education and Labor, on 8. 1958, Pt. 3, pp 
720-721; The Proposed Amendments to _ the 
Wagner Act, pp. 970, 973, footnote 29: The 
President’s National Labor-Management Confer- 
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ence, Nov. 5-30, 1945 (United States Department 
of Labor, Division of Labor Standards, Bulletin 
No. 77), pp. 42-43 (1946); and Frank Elkouri, 
How Arbitration Works (Bureau of National 
Affairs, 1952), Ch. 1. 

3’ Hearings Before the Committee on Educa- 
tion and Labor, United States Senate, 76th 
Congress, ist Session, on Bills to Amend the 
National Labor Relations Act, p. 998. 
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employer does not refuse to bargain col- 
lectively, the Board is through. In other 
words, it is like the novel, when the hero 
and heroine get together they live happily 

after. Well, anyone who is married 
knows that is not all the story. The Rail- 
Labor Act starts where the Labor 
Relations Act leaves off with the provision 
protecting the rights of employees. The 
Railway Act starts just the other way, pos- 
itively. It says it shall be the duty of every 
carrier and his officers and agents and of 
all the employees to exert every effort to 
make and maintain agreements. That is 
collective-bargaining agreements. It is their 
duty to do that, to exert every effort to do 
it Instead of stating it negatively, they 
shall not refuse to bargain, it says they shall 


ever 


way 


bargain ies 

“negative” legislation, 
that the Board might 
nevertheless use the powers granted to it to 
compel enforcement of the collective agree- 
ment or to remedy its breach as such. The 
histories of both acts evince a 
intent to the contrary. In 
again, in 1947, Congress rejected 


Despite the use of 


it was conceivable 


legislative 
Congressional 
1935 and, 
a number of proposals to make it an unfair 
labor practice for the parties to violate a 
ollective agreement or other- 

to fbrce them to adhere to any bargain 

made. Of more particular interest to 

group is what, in the final enactment 
the Congress deleted from the 1947 
The amendments, as they 
originally passed the House and Senate, 
included provisions which made the failure 
of parties to abide by an agreement to arbi- 
trate an unfair labor practice.° These were 
in conference on the ground that 
have made a collective bar- 
the enforcement of that 
left to the usual proc- 
not to the National 


bargaining 


process, 


amendments. 


dropped 


once parties 
contract, 
should be 
esses of the law and 


Labor Relations Board. 


gaining 
contract 


With the possible exception of Section 
10(k) of the Taft-Hartley Act, the statute 
nowhere requires the Board to sanction or 
consider a collective agreement of the par 
ties providing for “methods of voluntary 
adjustment” in determining the issues pre 
sented to it.’ Indeed, the present law spe 
cifically provides: * 

“The Board is empowered, as hereinafter 
provided, to prevent any person from en- 
gaging in any unfair labor practice (listed 
in Section 8) affecting commerce. This 
power shall not be affected by any other 
means of adjustment or prevention that has 
established by agreement, 


been or may be 


code, law, or otherwise ey 

This grant of paramountcy to the 
is obviously directed to achieving uniformity 
in the operation of the national labor policy. 


Board 


It is a basic requisite to the Board’s effec- 
tive execution of its function as the guard- 
ian of the public interest in the enforcement 
of the Unless this paramountcy be 
conceded, parties could, by 
ment, deny to the public and to individuals 
the rights afforded to 
Under the law, as it now 
is called upon: 


act. 


private agree 


them by the act 


stands, the Board 


7 to accommodate five paramount 


objectives of our national labor policy. Thess 
are 

“(1) protecting the right to organiz 
bargain collectively, including the 


mination of majority representation 


right 
engaging in collective bargaining; 


“(2) protecting the to refrair 


“(3) holding and employe 


their full legal responsibilities; 


unions 

“(4) protecting individuals and the publi 
trom the 
and 


power of ‘coercive institutions’ 


“(5) encouraging the and pro 


processes 


cedures of voluntary bargaining.” * 





‘It is interesting to note that the Railway 
Labor Act had its origin in private negotiations 
among the affected groups See testimony of 
Donald Richberg, Hearings Before the Commit- 
tee on Interstate and Foreign Commerce, House, 
69th Congress, ist Session, on H. R. 7180, p. 9 

5S. Rept. 105, 80th Cong., 1st Sess., pp. 20-21, 
23: H. Rept. 245, 80th Cong., Ist Sess., p. 21 
The House bill defined ‘‘bargain collectively’ 
so as to require: “If an agreement is in effect 
between the parties providing a procedure for 
adjusting or settling such dispute, following 
such procedure.’’ 

*H. Conf. Rept 
p. 142 

7 Section 10(k) provides that, upon the filing of 
a Sec. 8(b)(4)(D) charge, the Board shall hear 
and determine the dispute—relating to assign- 
ment of work—unless within ten days after 
notice of charge, the parties satisfy the Board 


510, 80th Cong., 1st Sess., 


Arbitration 


that they have ‘‘adjusted’’ or have agreed 
upon a method for voluntary adjustment of the 
dispute.’" The section has a number of unique 
features (1) Under certain circumstances, a 
formal procedure is made preliminary to 
ance of complaint 2) The parties may, by 
specified action, effect a postponement or elimi 
nation of this formal procedure. (3) By further 
specified voluntary action, the parties may effect 
a disposition of the entire proceeding 

’ The Wagner Act Section 10(a) provision in 
cluded language specifically stating that the 
power of the Board to remedy unfair labor 
practices shall be ‘‘exclusive."" The omission 
of this language in the Taft-Hartley Act is not 
however, generally regarded as significant 

* Bernard Samoff and Harold X. Summers 
“‘The Effect of Collective Bargaining Provisions 
on NLRB Action 8 Labor Law Journal 676 
(October, 1957) 


issu 
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These objectives go beyond the content 
of any private agreement. Moreover, as the 
United States Court of Appeals for the 
Ninth Circuit said: 
collective bargaining agreements 
do not necessarily accomplish peace; they 
are not a guaranty that no further unfair 
labor practices will occur or that such prac- 
tices will not burden commerce ie 

The statutory grant of paramount juris- 
diction to the Board is not a mandate to the 
Board to exercise such jurisdiction in all 
circumstances. The Board may, in its dis- 
cretion, refrain from interfering in contro- 
versies between management and_ labor. 
The ideal Where it can do so— 
without abandoning its duties to protect 
rights which the statute guarantees (despite 
attempted contractual waiver) to employers, 
bargaining representatives, individual em- 
ployees, or to the public—the Board should 
not, as a matter of policy, interfere in dis- 
putes the parties can, or have attempted to, 
resolve by arbitration or by other peaceful 
methods of voluntary adjustment. 

As the 22 
the administration of the act 
strated, the task of drawing clear lines of 
decision or standards for making this kind 
of discretionary judgment is not an easy 
one.” The infinite variety of fact situations 
in which the Board has been asked to con- 
sider and give controlling weight to a private 
agreement to arbitrate labor-management 
differences exposes the difficulties involved. 
After 22 years, one can discern, in the body 
of case law, some clear pattern of the con- 
ditions under which the Board will give 
effective weight to the existence of agreed- 
upon methods of voluntary adjustment or 
to the awards of arbitrators resulting from 
the use of such procedures. 


is clear: 


years of Board experience with 
have demon- 


such as this, I can do 
you the “land- 
and defining the 


On an occasion 
no more than outline for 
mark” cases developing 
criteria involved 


Allegations of Employer Refusal 
to Bargain 

In one broad 
in which one party to a collective-bargaining 
3oard for 
a determination of a dispute ‘plainly involv- 


category are those cases 


contract elected to come to the 


ing the application and administration of the 
substantive contract provisions rather than 
submit the matter to available arbitration 
or to grievance procedures established by 
the same contract. This category of cases 
usually comes to the Board upon union- 
initiated charges attributing to the employer 
unilateral changes in working conditions 
incorporated in the bargaining contract. The 
company is willing to refer to grievance arbi- 
tration machinery the question of whether 
the changes violated the substantive con- 
tractual covenants or whether it had the 
right to take unilateral action under an ex- 
press or implied management prerogatives’ 
The union, however, elects to come 
to the Board. In the course of the NLRB 
proceeding, the company relies on this griev- 
ance machinery as a bar to the 
jurisdiction to determine the 
and asks that the Board dismiss the com- 
plaint. In such situations, while the Board 
recognizes its legal power to pass upon the 
merits, it will usually refrain from 
matter, in order to 


clause. 


Board’s 
controversy 


doing 
so as a discretionary 
encourage the parties’ continuing practice 
of collective bargaining. 

The “landmark” case on this 
Consolidated Aircraft Company. It contains 
the following statement of the self-imposed 
conditions motivating the Board’s treat- 
ment of such situation: 


point is 


that it will 
policy of en- 


“We are of the opinion 
not effectuate the statutory 
couraging the practice and 
collective bargaining for the 


procedure ot 
Board to as- 
sume the role of policing collective contracts 
between employers and labor organizations 
by attempting to decide whether disputes 
as to the meaning and administration of 
such contracts constitute unfair labor prac- 
tices within the meaning of the Act. On 
the contrary, we believe that parties to col- 
lective contracts would thereby be encouraged 
to abandon their efforts to dispose of dis- 
putes under the contracts through collective 
bargaining or through the settlement pro- 
cedures mutually agreed upon by them, and 
to remit the interpretation and administra- 
tion of their contracts to the Board. We, 
therefore, do not deem it wise to exercise 
our jurisdiction in such a case, where the 
parties have not exhausted their rights and 
remedies under the contract as to which 
the dispute has arisen.” ” 





1%” NLRB v. Walt Disney Productions, 9 LABOR 
CASES {§ 62,441, 146 F. (2d) 44, 48 (CCA-9, 1944), 
reh’'g den., enf'g with modifications, 48 NLRB 
982. 

11 For scholarly presentation of the cases and 
the problem involved, see Bernard Samoff and 
Harold X. Summers, work cited at footnote 9, 
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“The Labor Board Looks at Arbitration,’’ 
Labor Law Journal 329 (May, 1951), and 
New Look at the NLRA and Aprbitration,’’ 
Labor Law Journal 535 (August, 1954). 

12247 NLRB 694, 705-706 (1943), enf’d as modi- 
fied, 8 LABOR CASES { 62,088, 141 F. (2d) 785 
(CCA-9, 1944). 
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lhe court’s enforcement approved this 


principle. The court went farther than the 
soard. In reversing the Board’s ruling that 
one of several acts (not found by the Board 
to be covered by the above statement) con- 
stituted an unfair labor practice, the court 


inted out that there, too, the difference 


between the parties was a good-faith dis- 


agreement between them on a subject sus- 
ceptible of resolution by resort to the con- 
tract machinery.” 

‘he Consolidated Aircraft case bears a 
decision date of 1943. The Board and the 
courts still endorse and apply its principles 
where, on analysis, the subject matter of 
the complaint involves a good-faith differ- 
ence between the parties as to the admin- 
interpretation of substantive 
conditions.” 


and 
legally valid 


istration 


and contract 


Allegations 
of Discriminatory Discharges 


Another kind of fact situation 
the discharge of individual employees. The 


involves 
complaint describes the company’s action 
as being taken for reasons forbidden by the 
act. The company asserts before the Board 
that 
prepared to 
action had 
essed under contractual arbitration machin- 
ery, the Board should, for policy 
supportive of reference of disputes to arbi- 
tration, dismiss the complaint. 


for a “cause” it is 
that, 
have 


was 
but 
could 


the discharge 
prove 
been or 


because its 
been proc- 


reasons 


Board accommodation to the arbitration 


process in such cases can be and has been 


afforded. There well-defined 
tions, however, designed to guard 
abandoning the individual 
collusive union-company action or to 


are reserva 
against 
employee to a 
unfair 
representation by a union or to an arbitra 
tion applying an invalid contract 
clause or a rule of law clearly 
statutory 


Arbitration-Award Criteria 
to Be Given Effective Weight 
An outline of 
put it differently—a statement of the condi 
tions under which the Board will give effec 
tive weight to arbitration machinery in sucl 


decision 
at odds with 
concepts. 


these reservations or—to 


cases—is discernible in the recently decided 
Spielberg Manufacturing Company case.” In 
the Spielberg case, charges were filed by an 
attorney on behalf of four employees alleg 
ing that they had been unlawfully denied 
reinstatement after a strike. The 
moved to dismiss the 


ground that the denial of reinstatement was 


company 
complaint on the 
in accordance with an arbitration award 
The strike settlement 
the company the 
for arbitration of alleged 
individual strikers. The trial examiner de 
nied the motion to dismiss and required the 
fully 
misconduct 


agreement between 


and union had provided 


misconduct of 


question of misconduct to be litigated 
Thereafter, in disposing of the 
exam 


Board, 


contention on the merits, the trial 
iner found against the company. The 
however, gave effect to the arbitration award 
and refused to 
pendently. The 
that it would give full weight to arbitratior 


examine the record inde 


] 


Board’s decision indicated 





At p. 788 
‘The Consolidated Aircraft rule 
quently applied in the following cases: Timken 
Roller Bearing Company v. NLRB, 12 LABOR 
CASES { 63,793, 161 F. (2d) 949 (CA-6), rev’g in 
part and remanding in part Board findings on 
the subject reported at 70 NLRB 500 (1946) 
(of particular interest, in the development of 
rules currently applied by the Board, is the 
court's finding that the company committed no 
refusal to bargain when it withdrew from fur- 
ther participation in pending grievance pro- 
ceedings because the union went on strike in 
violation of a no-strike clause): Midland Broad- 
casting Company, 93 NLRB 455 (1951) (applica- 
tion of the rule was strongly resisted by the 
union on grounds that the unilateral grant of 
wage increases to certain individuals in the unit 
amounted to such a negation of the basic statu- 
tory rights of the union that a Board remedy 
was required); Crown-Zellerbach Corporation, 
95 NLRB 953 (1951) (the dispute held to be 
arbitrable’ involved the union's objections to 
the company’s determination of wage rates ap- 
plicable to the operation of a new machine in- 
stalled after the effective date of the bargaining 
contract): McDonnell Aircraft Corporation, 109 
NLRB 930 (1954) (the union claimed the com- 
pany’s unilateral work assignments to employees 
outside the unit detracted from the job content 


was subse- 


Arbitration 


employees by the contract, proc 
through the grievance machin 
ery and, just short of the arbitration 
filed charges with the Board) Borden 
pany, Mariposa Division, 110 NLRB 802 (1954) 
(the company succeeded in showing that it had 
offered to arbitrate its ‘‘right’’ in light of a 
broad management prerogatives clause t 
change work schedules without consulting the 
union): United Telephone Company of the West 
112 NLRB 779 (1955) (although the company 
had refused to arbitrate its right to eliminate 
overtime schedules, it did discuss with the unior 
the alternative of seeking a state court's declar 
atory judgment; the union filed charges with 
the Board, and the company commenced the 
State court action which still pending at 
the time of the Board proceedings) See 
Standard Oil Company of Ohio v. NLRB, 21 
LABOR CASES * 67,000, 196 F. (2d) 892 (CA-6 
1952) where, in accord with the Consolidated 
Aircraft principle, the court remanded to the 
Board for a determination of the availability 
of grievance machinery for the dispute 
pare the cases, noted below, in which the Board 
was called upon to decide whether the part 
refusing to arbitrate its complaints could be 
subjected to unfair labor practice liability under 
the act 
4112 NLRB 1080 (1955) 


guaranteed 
essed the claim 
stage 
Com 


was 


ais 


Com- 





awards whenever it found, as it did in this 
case, that the following conditions had been 
met: (1) the arbitration proceedings had 
been “fair and regular,” (2) all parties had 
agreed to be bound,” and (3) the arbitra- 
“clearly repugnant 


tion decision was not 


to the purposes and policies of the Act.” 


A subsequent case, New Britain Machine 
Tool Company," afforded the Board an op- 
portunity to decide whether it could give 
any effect to an arbitrator’s decision in- 
volving an individual 
was satisfied as to the regularity of the 
arbitration proceedings and the good faith 
of the parties in submitting their dispute to 
it, but differed with the arbitration result 
on statutory policy grounds. The facts were 
as follows: A concededly valid maintenance- 
of-membership contract containing an “es- 
cape” clause provided that members could 
remove themselves from the membership 
obligation of the contract by giving both 
the company and the union notice of resig- 
nation by a date specified in the contract. 
The employee (the charging party in the 
case) had given notice of resignation only 
to the company. Acting pursuant to the 
contract, the company removed the name 
of the employee from the checkoff list. The 
union complained to the company and made 
demands for back dues upon the employee, 
threatening to invoke the discharge-penalty 
provisions of the contract. The company re- 
jected the union’s demand, asserting its 
“satisfaction” that the employee had given 
the union, as well as the company, proper 
The union then invoked the griev- 


discharge where it 


notice. 
ance procedures. 

The company and the union agreed that 
the following questions be submitted to the 
(1) Did the employee in ques- 
his membership, as provided 
(2) If not, what was the 


arbitrator: 
tion “resign” 
by the contract? 
union’s remedy? 

The employee appeared at the arbitration 
hearing and testified in his own behalf. The 
arbitrator ruled in union on 
both questions submitted. He that 
‘resign” his 


favor of the 
found 
the employee did not properly ‘ 


membership and that the union was en- 
titled, under the terms of the contract, to 


demand his discharge. 


After the arbitration, but before actual 
discharge action had been taken, the em- 
ployee tendered back dues to the union. The 
then refused to discharge him 
because, under the rule in the Aluminum 
Workers’ case,” the company risked a back- 


company 


pay order if it acquiesced in the union’s de- 
mands. The Aluminum Workers’ rule provides 
that a tender of dues by an employee cov- 
by a wunion-security contract at any 
to actual 


ered 


time prior discharge will, as a 


matter of Jaw, render inapplicable the dis- 


charge 
tract. When the company made its position 
known to the latter threatened 
to strike. The then discharged 
the employee and promptly filed 
with the Board, alleging that the union had 
caused the company to discriminate against 


provision otf a union-security con- 


union, the 
company 
charges 


the employee contrary to the provisions of 
Section 8(a)(3) of the act. 


When the 
the union interposed the arbitration award 
as a defense to the charges. In considering 
what weight to accord to the arbitration 
award, the Board distinction be- 
tween the binding effect of the arbitration 


factual issues submitted to 


case came before the Board, 


drew a 


decision on the 
hith by the arbitration agreement, on the 
one hand, and the /egal issues of statutory 
interpretation raised by the employee’s ten- 
der of back dues after the arbitration award 
on the other. The Board found the arbitra- 
tion proceeding was in fact a “fair and valid 
voluntary settlement of the factual 
presented in that proceeding.” The 
accepted as final the arbitrator’s factual de- 
terminations—that is, that the employee had 
not resigned in conformity with the mainte- 


issues 
Be yard 


nance-of-membership provisions of the con- 
tract and that, under the provisions of the 
contract, the union was entitled to demand 
the employee's However, the 
Board disregarded the award upon finding 
that, if given controlling weight, the result 
would deprive the employee of a basic stat- 


discharge. 


utory protection. 


In subsequent enforcement proceedings, 
the court disagreed with the 
legal reasons for its refusal to give effect to 
the arbitration award.” 


3oard’s stated 


3ecause the record 
suggested the possibility that the dischargee 


Was a victim of union discrimination for 





16 Tt is interesting to note that in the Spielberg 
case and in the New Britain case, discussed 
below, the Board, in determining that the con- 
dition that all parties agreed to be bound by 
the award had been met, regarded the dis- 
chargee’s participation in the arbitration pro- 
ceeding by his appearing and testifying as 
acquiescence to the arbitration on his part. 

17116 NLRB 645 (1956). 
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% NLRB v. Aluminum Workers’ International 
Union, Local 135, AFL, 29 LABOR CASES { 69,796, 
230 F. (2d) 515 (CA-7, 1956), enf’g 111 NLRB 411 
and 112 NLRB 619 (1955). 

1% International Association of Machinists, 
AFL-CIO v. NLRB (New Britain Machine Com- 
pany), 33 LABOR CASES { 70,883 (CA-2, 1957), 
rem’g 116 NLRB 645. 
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other than those involved in his 


to comply with contractual provi- 


governing resignation—namely, his 

to the union—the court remanded 
to the Board. It asked the Board 
more evidence, if necessary, and to 
whether the union was using the 
improper resignation as a pre 


xt. Should the Board ultimately 
theory, it is 


termine 
mplovee’s 
sustain 
that the 


satistactiol1 ot 
] 


“pretext” clear 


award, and its 


Spielberg 


l¢ 
} 


itration 


criteria, would be rendered 


lly irrelevant.” 


de cided 


itekeill 
tractual 


yme cases suggest that where 


arbitration procedures are in 
test the 
award, the 

t honored by the Board for 
other than those suggested by the Spre berg 
The Addressograph-Multigraph Corpo 
provides a provocative example 
here the company charged the union with 


having improperly invoked the maintenance 


by the parties to availability 


union-security award may 


reasons 


Case 


ration case ~ 


of-membership provisions of the contract in 

demanding the discharge of four employees 

‘ 

\ had 

he date the union gave the company notice 
a desire to modify the contract 

date the another 


ment 


ll four individuals resigned between 


and the 


parties executed agree 


which the union characterized as a 


“modified” agreement. The company re 
union’s demand for the discharge 
the that the 


terminated, for, if 


sisted the 
f the employees on ground 


had 
had 


nirst been 


contract 


the contract been terminated—rather 


~*~ Apart from the support provided by the 
court's remand decision in the above-discussed 
case, the following cases support the proposi- 
tion that where there are any circumstances 
warranting an inference that an individual dis- 
charge could not obtain fair, complete, and 
good-faith representation in the arbitration 
forum, the Board will disregard the existence 
of arbitration machinery (or the decision its use 
may have produced) in disposing of the dis- 
chargee’s case on the merits (Kaiser Aluminum 
and Chemical Manufacturing Company, 104 
NLRB 874 (1953), where the dischargee ‘‘had 
reason to believe he would find the Respondent 
Company and the Union on the same side ar- 
rayed against his interest in the event he 
presented a grievance’’; Wertheimer Stores Cor- 
poration, 107 NLRB 1434 (1952), where the dis- 
chargee had opposed, intraunion, the union's 
acceptance of a company proposal): Pacific Jn- 
termountain Express Company, 110 NLRB 96 
(1954), enf'd 29 LABOR CASES { 69,638, 228 F. 
(2d) 170 (CA-8, 1955), where the dischargee, 
leader of a ‘‘dissident’’ movement intraunion, 
was afforded token representation in arbitration 
proceedings by a union attorney who had once 
criminally assaulted him). See also NLRB 
v. Wagner Iron Works, 27 LABOR CASES { 69,041, 
220 F. (2d) 126 (CA-7), enf'g as modified, 104 
NLRB 445 (1953), cert. den., 350 U. S. 981; 
National Video Corporation, 114 NLRB 559 
(1955): Combustion Engineering Company, Inc., 
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as the 


than modified, 
union-membership 


union Cont 
obligations 
upon the affected employees 
with its te 


came ineffective rminat 


union invoked the arbitration m; 


common to both agreements 


the company filed charges 
and, at the outset of the 
moved to 
ing the Board pr 


denied the 


ceeding, stay the 
motion 


favor of the union 


At the 


moved to 


Board 
dismiss 
upon the award as justifyi 


discharges 


the 

the motion o 

paramount jurisdiction of the 

Section 10(a) of the act 

was right on 
] 


He found 


company contract 


tion point and that tl 
lated Section &(b)(2) 
The 
without 
decisional language) sugges 
affected 


base d 


Board affirmed the 


comment. The facts 
ticular reasons 
union’s motion 
The company’s motion to 
tion when it elected to 

gests that the company 
as bound by arbitrati 
matter submitted to 
the contract had been 
that a matter of 


tract itself 


“interpretation” 


was not really involved 


86 NLRB 1264 (1949) 
86 NLRB 95 (1949) 

21110 NLRB 727 (1954) 

22 Compare the following cases denying effect 
to arbitration awards 

Monsanto Chemical Company, 97 NLRB 517 
(1951)—tthe arbitrator had decided that the com- 
pany was obligated, under its union-security 
contract, to effect a discharge unless the em 
ployee in question paid back dues to the union 
The National Labor Relations Board denied ef- 
fect to the arbitration award because it 
“retroactive effect’’ to the union-security 
ment and it was, for that reason, cl 
odds with the statute 

Wertheimer Stores, Inc., 107 NLRB 1434 
(1954)—the Board affirmed the trial examiner's 
refusal to admit evidence with respect to arbi 
tration proceedings involving the company’s 
discharge of an individual employee—the charg 
ing party in the case. The Board reasoned that 
the award was irrelevant in the Board case be 
cause (1) the question was as to whether the 
dischargee had engaged in ‘‘protected activity 
in opposing the union's acceptance of a company 
proposal and (2) the dischargee, having filed 
charges with the NLRB promptly upon his dis- 
charge, had not acquiesced in, but opposed, the 
arbitration of his discharge and, hence, was not 
“concurrently utilizing two forums for the pur- 
poses of litigating the matters in disput 

(Continued on following page) 
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Rejection of Arbitration 
Procedures and Arbitration 
Awards as Unfair Practices 


The Westmoreland Coal Company case™ 
raised, for the first time, the question of 
whether the Board would affirmatively or- 
der one party to an arbitration proceeding 
to abandon self-help as a means of upsetting 
an arbitration award, thereby forcing ac- 
ceptance of the award. 

In that case, the union and the company 
duly arbitrated a question as to the mean- 
ing and application of seniority provisions. 
Upon receipt of an adverse award, the union 
struck. Upon charges being filed by the 
company, the General Counsel issued a 
complaint alleging, among other things, that 
the union’s strike was a refusal to bargain 
because the union struck without giving the 
notice required by Section 8(d) of the act. 

Finding a refusal to bargain, the Board 
held that the arbitration decision was “final 
and binding on the parties” and therefore 
became “as much a part of the contract as 
if this had been written in nunc pro tunc.” 
In the opinion of the Board, the strike 
against the arbitration decision was a strike 
in support of a demand to modify the con- 
tract and a refusal to bargain because the 
union had struck without giving notice of 
its desire to modify the contract as required 
by Section 8(d). The 


Board reserved the 


question as to whether a strike against an 
arbitration award would, in itself, 
tute a refusal to bargain. The Board’s rem- 
edy merely required that the union 
60 days’ notice before striking for a pro- 


consti- 
give 


posed termination or modification of its 
contract. 

In the related Boone County Coal Corpo 
ration case,“ the union struck in support of 
its dispute with the company over the 
latter’s interpretation of the seniority pro- 
visions of a collective bargaining contract 
without recourse to, and in contravention of, 
the grievance and arbitration machinery 
provided by the contract for settlement of 
such disputes. The contract did not contain 
an express no-strike clause. The complaint 
alleged a refusal to bargain. The Board 
found that the strike was in derogation of 
the contract and unprotected.” Making the 
further finding that the strike was a refusal 
to bargain, the Board said that the re- 
spondents “by engaging in such unprotected 
activity in aid of their bargaining position 
not only abused their bargaining powers 
and impaired the collective bargaining proc- 
ess, but also thwarted the peaceful proced- 
ures for the channelization of contracts 
disputes that they had agreed to follow as 
a substitute for economic conflict. This, in 
our opinion, constituted bad faith bargain- 
ing contravening the Act’s requirements.” 

The apparently novel holdings in these 
cases could perhaps be foretold by Board 





(Footnote 22 continued) 

Cf. Jacob Klotz Company, 13 NLRB 75 (1939), 
which appears to be the first case in which a 
party litigant interposed compliance with an 
arbitration award as a defense to alleged dis- 
crimination against individual employees. It is 
interesting to note that the Board rejected the 
arbitration defense upon reasoning’ which, 
among other things, indicated that the Board 
might, ‘‘in its discretion, have regarded the 
award as having closed the dispute .. . but for 
the Company's subsequent continuation of un- 
lawful conduct designed to wreck the Union.”’ 

273.117 NLRB, No. 155 (1957). 

24117 NLRB, No. 154 (1957). 

* See footnote 44, below. In W. L. Mead, 
Inc., 113 NLRB 1040 (1955), the Board found 
for the first time that strikers who struck over 
a dispute coming within the purview of the 
arbitration provisions of a contract rather than 
submit to arbitration provided in the contract 
(as suggested by the employer) engaged in un- 
protected activity and that their discharge was 
therefore privileged. Despite the absence of a 
no-strike clause, the Board said (at p. 1043): 

** . , to hold that a strike in furtherance of 
such a material breach of a clear and binding 
contractual arbitration clause is to be protected 
by this Board would be contrary to the labor 
policy embodied in the National Labor Relations 
Act as interpreted by the Courts of Appeals and 
the Supreme Court.”’ 

The decision relied upon the court cases dis- 
cussed hereafter. 
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It is interesting to note that the courts—and 


not the Board—first gave indirect protection 
to the process of private adjustment by refusing 
enforcement of Board orders of reinstatement 
for strikers who, in the absence of an express 
no-strike clause, struck: (1) in sympathy with 
strikers who had breached their no-strike clause 
by striking over an issue which could have been 
submitted to a joint committee for resolution 
(Hazel-Atlas Glass Company v. NLRB, 5 LABOR 
CASES { 60,978, 61,027, 127 F. (2d) 109, 117-118 
(CCA-+4, 1942), reh’g den., modifying 34 NLRB 
346): (2) in violation of a conditional no- 
strike agreement conditioning a strike upon the 
fuil exhaustion of grievance procedures, includ- 
ing arbitration, without resorting to those pro- 
cedures (NLRB v. Dorsey Trailers, Inc., 17 
LABOR CASES { 65,574, 179 F. (2d) 589, 592 
(CA-5, 1950), modifying 80 NLRB 478, but not- 
ing resort to grievance procedure to settle the 
question of ‘‘reasonable discipline’ for this 
violation); (3) in protest against the failure of 
the company to settle immediately a grievance 
presented by the strikers to the union represen- 
tative and by him to the superintendent (and 
during the pendency of the grievance) (NLRB 
v. American Manufacturing Company of Texas, 
23 LABOR CASES { 67,517, 203 F. (2d) 212, 216 
(CA-5, 1953), denying enforcement to 98 NLRB 
226); and (4) before exhaustion of grievance 
provisions and during the pendency of griev- 
ances before the employer (NLRB v. Sunset Min- 
erals, Inc., 25 LABOR CASES { 68,222, 211 F. (2d) 
224, 226 (CA-9, 1954)). 
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and court dispositions of Section 8(a)(5) 
cases.™ 

earliest case™ in 
Board has re- 
collective 


Since 1939, when the 
this area was 


trained from 


decided, the 
remedial 
order against an employer tak- 


issuing a 
Dargaining 
ing a unilateral action, allegedly at odds 
with the substantive promises of his con- 
tract, when the charging union could have 
utilized, but did not utilize, the procedures 
established for bargaining on matters con- 
cerning the interpretation and administra- 
tion of the contract. 

Electric 
that the company 
unfair labor practices by 
other things, of its unilateral 
ance of an employee handbook of rules and 
its refusal to arbitrate a The 
Board dismissed the complaint upon finding 


case, the com- 
had com- 


In the Emerson 
plaint 


mitted 


alleged 
reason, 
among issu- 


discharge. 


the company’s refusal to arbitrate had 
preceded by a discussion with the 
on concerning its reasons for refusing to 
regard the as arbitrable.* Holding 
that the company had satisfied its statutory 
Board 
that “in any event” even if the obli- 
gation to arbitrate could be said to have 
respect to the formulation of 
the refusal to do 


issues 


obligation by its discussions, the 


existed with 


the rules or the discharge, 





** Timken Roller Bearing Company v. NLRB, 
12 LABOR CASES {§ 63,739, 161 F. (2d) 949 (CCA-6, 
1947) (rev'g Board's Sec. 8(a)(5) findings against 
the company (70 NLRB 500) and ruling that the 
company’s withdrawal from the grievance pro- 
cedure pending the union’s conclusion of a 
strike in breach of a no-strike clause was, in 
fact, in furtherance of the bargaining process. 
The court strongly endorsed the view that 
contractual provisions for arbitration were to 
be viewed as an inherent part of the bargaining 
process): Carroll’s Transfer Company, 55 NLRB 
935 (1944) (the first case in which the Board 
made an affirmative determination that an em- 
ployer’s refusal to arbitrate a dispute, pursuant 
to a contract, was in derogation of the statutory 
obligation to bargain); California Portland Ce- 
ment Company, 101 NLRB 1436 (1952) (holding 
that the company’s withdrawal from the griev- 
ance forum because the union had filed charges 
supported the Sec. 8(a)(5) complaint) Cf 
United Telephone Company of the West, cited 
at footnote 14. (The Board dismissed Sec. 8(a) 
(5) charges alleging that the company unilater- 
ally ‘‘modified’’ substantive contract provisions 
by eliminating overtime schedules without con- 
sulting the union and by asserting that a ‘‘man- 
agement prerogatives’’ clause in the contract 
afforded it the right to so act. Here the com- 
pany had submitted to the grievance processes 
up to the arbitration step and had discussed 
with the union the alternative of filing for a 
state court declaratory judgment.) 

27 Emerson Electric Manufacturing Company, 
13 NLRB 448. See the cases cited in the 
discussion of the Consolidated Aircraft rule, at 
footnote 14. 

2 Cf. United Telephone Company of the West, 
cited and discussed at footnote 14. 
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sO was no more than a “breach of contract” 


and not an unfair labor practice.” 


Suits for Violation of 
Contracts Section 301 (a) 

As I have noted, Congress refused in 1947 
to make the 
submit a labor 
unfair labor practice. The omission in cot 
belief that 


breach of an agreement to 


dispute to arbitration an 


ference was based on the 
“Once parties have made a collective bar 


contract the enforcement of that 
should be left to the 


esses of the law and not to the 


gaining 
contract 


usual proc 


National 


> 0 


Labor Relations Board 
Congress provided another forum:™” Sec 
tion 30l(a) of the act 


courts jurisdiction over suits by and against 


gives tederal district 


labor organizations representing employees 


in an industry affecting commerce 


lation of 


section is summed up in the Senate rep: 


contracts.” lhe put 


“Statutory ition of 


agreement as a valid, 


recor! 


collective 


binding, and enforce 


able contract is a logical and necessary 
step. It promote hig! 
responsibility upon the parties to such agr 
and will thereby pr 


will 


ments, mote indu 


peace.” 


* This case is not necessarily 
with the Boone County theory 
did not resort to self-help 

”H. Conf, Rept. 510, 
p. 142. 

1The common law restrictions on the suabil 
ity of unions made, and make, enforceability 
of collective agreements in state courts difficult 
and uncertain See Forkosch The Legal 
Status and Suability of Labor Organizations 
28 Temple Law Quarterly 1 (1954), for an analy 
sis of both state and federal law. At the present 
time, labor organizations have the right to sue 
or be sued as entities in only 25 of the 48 states 
Alabama, Arizona, Arkansas, Colorado, Con 
necticut, Florida, Kansas, Louisiana, Maine 
Minnesota, Montana, Nebraska, Nevada, New 
Jersey, New York, North Dakota, Oklahoma 
Rhode Island, South Carolina, South Dakota 
Utah, Vermont, Virginia V yoming 

* The section, as 


inconsistent 
The company 


80th Cong Ist Sess., 


worded, obviated certain 
difficulties involved in instituting actions in the 
federal district courts, for example, diversity of 
citizenship, amount in controversy agency 
(note, ‘“‘The Westinghouse Case: Union's Right 
to Sue Under Section 301 of Taft-Hartley 
Northwestern University Law Revieu 289 
(1955) ) 

3S. Rept. 105, 80th Cong 
Sec. 301 originated in the Senate bill 
also made it an unfair labor practice to 
the terms of a collective bargaining agreement 
or the terms of an agreement to submit a labor 
dispute to arbitration The Senate report in 
dicated such provisions were intended to permit 
the Board to grant relief in the same instances 
where suit might have been maintained under 
Sec. 301 (at pp. 20-21, 23) 


Ist Sess p. 17 
whic! 
violate 





Recent Supreme Court decisions involv- 
ing the interpretation of this section open a 
new dimension for collective bargaining 
provisions—particularly arbitration—and the 
NLRB. 

The first case to reach that Court under 
this section—the Westinghouse case—involved 
a suit by a union, representing some 4,000 
individuals, for an interpretation of the col- 
lective contract, a declaration of the rights 
of the parties, an accounting to ascertain 
the employees involved in the loss of one 
day’s pay, and a judgment against the com- 
pany in favor of the individual employees 
for the unpaid wages allegedly owed them 
There was no indication that the affected 
individuals had authorized the action. A 
majority of the Court held that Section 301 
was not intended to authorize a union to 
enforce the “uniquely right” of 
the individual employee under the terms 
of the contract.“ The opinions of the vari- 
do not clarify—and, in fact, 
problems concerning 
the nature of the “collective bargaining 
agreement” and the agreement v. 
the individual employee’s contract of em- 
ployment which incorporates relevant terms 
of the union’s agreement.” 


personal 


ous Justices * 
create—yet unsolved 


union’s 


In 1957, the Supreme Court handed down 
three holding that an employer 
may be compelled under Section 301(a) to 
arbitrate grievances arising under the terms 
of a collective bargaining agreement In 
Lincoln Mills, the leading the Court 
held: (1) Congress, in adopting Section 301, 
was interested in making 
tween employers and unions “equally bind- 
and 


decisions 


case, 


agreements be- 


ing and enforceable on both parties” 
in promoting collective bargains which sub- 
stitute arbitration for strikes in the adjust- 
ment of disputes.“ (2) An agreement to 
arbitrate disputes is the quid pro quo for the 
agreement not to strike. (3) Specific en- 
forcement of the agreement is the best 
obtainable way to industrial peace.” (4) The 

* Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
27 LABOR CASES { 69,063, 348 U. S. 437 (1955), 
aff’'g 24 LABOR CASES { 68,108, 210 F. (2d) 623 
(CA-3, 1954). 

%* Justice Frankfurter enumerates a series of 
problems which would arise were the Court to 
find that Sec. 301 created a federal substantive 
right to be determined according to federal 
law. See the discussion thereof in the note cited 
at footnote 32, at pp. 292-302. 

% See Archibald Cox, ‘‘Law and the Future: 
Labor Management Relations,’’ 51 Northwestern 
University Law Review 251 (1956). For a dis- 
cussion of the various views, see Association of 
Westinghouse Salaried Employees v. Westing- 
house Electric Corporation, cited at footnote 34. 

% Textile Workers v. Lincoln Mills of Ala- 
bama, 32 LABOR CASES { 70,733, 353 U. S. 448 
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“substantive law’’ to be applied in suits 
under Section 301(a) is “federal law which 
the courts must fashion from the policy of 


” 39 


our national labor laws. 

It gave little guidance to the courts con- 
cerning the federal common law they must 
make: 

“The Labor Management Relations Act 
expressly furnishes some substantive law. 
It points out what the parties may or may 
not do in certain situations. Other prob- 
lems will lie in the penumbra of express 
statutory mandates. will lack 
press statutory sanction but will be solved 
by looking at the policy of the legislation 
and fashioning a remedy that will effectuate 
that policy. The range of judicial inventive- 
ness will be determined by the nature of the 
problem. But state law, if compatible 
with the purpose of § 301, may be resorted 
to in order to find the rule that will best 
effectuate the federal policy. , Any 
state law applied, however, will be absorbed 
as federal law and will not be an independ- 


40 


Some ex- 


ent source of private rights.’ 


The extent to which this decision over- 
rules the Westinghouse case distinction be- 
tween union and individual employee rights 
is not clear. In Lincoln Mills, the two cases 
distinguished ground that the 
sought to enforce the agreement t 
“which it has made with the em- 

But the Court carefully reserves 


are on the 
union 
arbitrate 
ploy = 
the question whether 
in which individual employees may 


there are situations 


bring 


suit “in an appropriate state or federal court 
i under 


to enforce grievance rights” contracts 


providing for arbitration of grievances.” 


the other two cases, the Court affirmed 
the holding in Lincoln Mills, that 
directing arbitration Sec 
tion 301(a) is a “final decision” 


deciding 
an order under 
for the sake 
of appeal “ and that it is immaterial whether 
the contract requires arbitration or makes 
arbitration optional upon request.“ 


(1957) (Justice Frankfurter dissenting vigor- 
ly and at length) 

* At p. 455 

* At pp. 456-457, citing Mendelsohn Enforce- 
ability of Arbitration Agreements under Taft- 
Hartley Section 301,’’ 66 Yale Law Journal 167 
The decision does not discuss the United States 
Arbitration Act, 9 USC Sees. 1-15, nor the Rail- 
way Labor Act or other sources for the deter- 
mination of policies 

© At p. 457. 

1 At p. 456. 

* At footnote 9 of opinion 

* Goodall-Sanford, Inc. v. Textile Workers, : 
LABOR CASES { 70,734, 353 U. S. 550, 551 (1957). 

'* General Electric Company v. United Electri- 
cal Workers, 32 LABOR CASES { 70,735, 353 U. S. 
547 (1957). 
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By denying certiorari in four other cases, 
the Court has left standing decisions (1) 
granting an employer damages and _ in- 
junctive relief against a union which called 
a sit-down strike in furtherance of a juris- 
dictional dispute with a second union with- 
out submitting the dispute to arbitration 
and in violation of a no-strike clause in the 
contract; “ (2) granting an employer dam- 
ages and injunctive relief against a union 


wl 


ich, in the absence of an express no- 


strike clause in its contract, struck to pro- 
test a demotion without resort to arbitration 
as provided in the contract; (3) holding 
that a union cannot stay a damage suit to 
its breach of a con- 
contract 


demand arbitration of 
strike 

fails to make provision for arbitration of 

contract but does 


tract’s no clause where the 
breach of 
arbitration of 
meaning or application” of the 
reement;“ and (4) holding that neither 
Labor Management Relations Act nor 
Federal Arbitration Act authorizes fed- 
courts to compel arbitration of disputes 
although the 


liability for 


1 1 


provide for “orievance relat- 


contract terms, 
the parties provided for 


future 
ract between 


arbitration.” 


Some of these propositions are familiar 

Some probably stir as many doubts 
as they do in mine and in the 
Supreme 


ur minds 


some justices of the 


Ss oT 


urt. To date, “judicial inventiveness” in 


* Kokomo Paper Handlers’ Union No. 34 v 
Press, Inc., cert. den., 353 U. S. 912 
iving in effect 30 LABOR CASES { 70,084, 235 

(2d) 108 (CA-7, 1956) 

W. L. Mead, Inc. v. Teamsters, 
cert. den 352 U. S. 802, leaving in 
LABOR * 69,082, 230 F. (2d) 576 
1956) 


uneo 


Local 25, 
effect 29 
CASES (CA-1 
Workers Benton Harbor 
Valleable Industries, cert den October 15 
leaving in effect 32 LABOR CASES { 70,590 
F. (2d) 536 (CA-6, 1957). The request for 
tay pending arbitration was based on Sec 
the United States Arbitration Act, 9 USC. Sec. 3 
provides for a stay of any suit brought in any 
of the courts of the United States ‘‘upon any 
referable to arbitration under an agree 
ment in writing for such arbitration."’ The 
Supreme Court has not dispositively passed 
upon the applicability of this statute to some 
collective bargaining agreements 

‘’ Boston Printing Pressmen’s Union v. Potter 
Press, 32 LABOR CASES { 70,543, 241 F. (2d) 787 
(CA-1, 1957), cert. den., October 15, 1957 

Boston Printing Pressmen’s Union v 
Press, 30 LABOR CASES { 70,013, 141 F. 
553 

* See his opinion in W. L 
sters, Local 25, cited at 

‘Sometimes the interaction—albeit perhaps 
unwittingly—is obvious Let me recount the 
interplay I see among Judge Magruder's deci 
sion and the Board's decisions in W. L. Mead, 
Inc. and Boone County Coal Corporation. On 
September 10, 1954, Mead’s employees struck, 


7 Automobile 
1957 


3 of 


Potter 
Supp 


Mead, Inc. v. Team- 


footnote 46 


Arbitration 


fashioning a “federal law from the 
policy of our National labor laws” has had 
little time to range. There are those, like 
Judge Wyzanski, who deem it undesirable 
for courts “to jump into what may be a 
bottomless pit of dispute.” * 
those, like Chief Judge Magruder, who have 
attempted to formulate “federal 


Chere are 


gfe 
ruies ot 
law, allowing for accommodation in s 


areas to the laws of the states 

The interaction of NLRB and court deci 
the new 
existing, conflict 
LMRA, interpreting various federal statute 
and fashioning the federal common law 
the task 


Mills decision—t equire 


sions and area of potential, if n 


among administering tl 


given the judiciary 


tion among values 


There are problems of 
interpretation in the very 
tion 301(a). In order to 
action under that 


many 


] 
language 


for an 
organization 


having the contract mu 
one “representing employees.” 


ement 


Does this requir 


trict court must 
tive status of the 


suit or of the exe 


Does the failure t 


be the “bargaining 


ployees countenance 


only agreements: 

to protest the working hours and work 
ment of an employee, without using 
arbitration machinery to settle i cle 
bitrable matter. The contract did not 
an express no-strike provision. Mead led 
employees ‘‘termination pa on September 
1954 On October 11, Mead filed a Se l 
suit requesting damages and spe 

ance of arbitration r 
Sec. 8(a)(3) and 8(a)(1) 

Board, based on the discharge 

district court granted relief 
examiner issued the intermedia 

the violations charged and merels 

the Board had not been party to 
court action and that the were 
(W. L. Mead, Inc., cited at footnote 
1048, at footnote 2) The Board rev 
trial examiner, following the same 

as did the district court in relying 
denying enforcement to Board 
reinstatement of similar) situated 
The appellate court, in the Sec 1: 
relied on the same cases and on t 
finding that the strike was unprotecte¢ 
Shortly thereafter, a trial examiner 
case to reach the Board I 
refused to bargain by striking rather 
mitting an arbitrable issue to arbitration, made 
a similar inference from Mead In sustaining 
this trial examiner, the Board relied upon the 
decision of the court of appeals in the Se 
301(a) Mead case. See Boone County Coal 
poration, cited at footnote 24, at footnote 6 


conta 


prov SIONS 


issues 


Cases 


alleging that a union 


than sub 





What elements from past practice can 
be implied as implicit terms in the contract? 


What provisions other than a no-strike 
clause implied by a provision for the arbi- 
tration of disputes are to be implied as a 
matter of law? 


What, indeed, are the requirements for a 
“contract” ? 

Further problems arise from the require- 
ment that provisions prohibited by the 
NLRA itself be deemed invalid and denied 
enforcement. This would seem to require 
that the recognition clause accord “exclusive 
recognition” to a majority representative 
and that there be no delegation of manage- 
ment prerogatives which union 
such control over hiring or seniority prac- 
tices as to permit it to discriminate in favor 
It would require the dis- 
whether a union 


gives the 


of its members. 
trict court to determine 
shop provision was both valid under Sec- 
tion 8(a)(3) and also permissive under the 
law of the state of contract, in view of the 
express delegation to the states—under Sec- 
tion 14(b)—of authority to prohibit the 
execution or application of agreements re- 
quiring membership in a labor organization.” 
In view of the preservation to individual 
employees of a right to have grievances 
adjusted without the intervention of the bar- 
gaining representative, as long as the ad- 
justment is not inconsistent with the terms 
of the contract and the bargaining repre- 
sentative has had opportunity to be present 
at the adjustment, even the validity of the 
grievance procedure must be determined. 
If the continuing validity of a contract is in 
question, the conditions of Section 8(d) 
must be applied. 


The problems in the “penumbra of express 
statutory mandates” include waivers ot 
statutory protections—for example, the ex- 
tent to which a contract may validly contain 
terms which, if observed, would constitute 
violations of the act. 


The problem continues after the district 
court decides that the conditions for specific 


have 
Section 


of contracts 
restriction in 


enforcement been met. 
There is no 301 (a) 
against simultaneous action in a state court 
and before the NLRB. Some states regard 
the filing of an unfair labor practice charge 
with the NLRB involving the same dispute 
as an abandonment of the agreement to 
arbitrate or of a suit for damages.” How- 
ever, the district court is without authority 
to enjoin or stay state court proceedings 
at the request of a private party; ™ and it is 
doubtful that the NLRB itself could secure 
such action unless an unfair labor practice 
were involved.* 

I could continue listing problems arising 
from Section 301. many other 
problems relating to arbitration which come 
before the NLRB itself which | 
had time even to mention, let alone cover.” 

Those I have listed should 
show that the living meaning of collective 
bargaining for labor and management can- 


There are 
have not 


suffice to 


not be derived from reliance on the sanction 
of litigation in the courts or before the 
Board. Such an approach does not bring 
reason into the contract or the law of labor 
relations. As Dean Shulman said: 

“To consider the feature of arbitration 
as a substitute for court litigation or as the 
consideration for a no-strike pledge is to 
take a foreshortened view of it. In a sense 
it is a substitute for both—but in the sense 
in which a transport airplane is a substitute 
The arbitration is an in- 
self-government 


for a stagecoach. 
tegral part of the system of 
And the system is designed to aid manage- 
ment in its quest for efficiency, to assist 
union leadership in its participation in the 
enterprise, and to secure justice for the 
employees. Jt is a@ means of making col- 
lective bargaining work and thus preserving 
private enterprise in a free government.”™ 
(Italics supplied.) 


Conclusion 
One of the 

volved in all 

striking a balance between the demands of 


fundamental problems in- 


systems of jurisprudence is 





® The following states have restrictions other 


in the federal act, with 
reference to union security: Alabama, Arizona, 
Arkansas, Florida, Georgia, Indiana, Iowa, 
Mississippi, Nebraska, Nevada, North Carolina, 
North Dakota, South Carolina, South Dakota, 
Tennessee, Texas, Utah and Virginia. 

% For example, Western Express Company v. 
IBT, 18 LABOR CASES { 65,980, 277 App. Div. 928 
(N. Y., 1950). 

% Amalgamated Clothing Workers of America 
et al. v. Richman Brothers Company, 27 LABOR 
CASES { 69,080, 348 U. S. 511 (1955), denying the 
authority of a district court to enjoin a state 
court proceeding for relief of picketing alleged 


94 


than those contained 


to be violative of the NLRA at the request of a 
private party therein 

% The interrelation between Sec. 10(a) and 
the determinations permitted district courts un- 
der Sec. 301 and Sec. 303 apparently warrant 
the Board's ignoring the district court deter- 
minations without otherwise resolving the pos- 
sible conflict in decision. 

For example, the legal question of ‘‘arbitra- 
bility’; the role of arbitration in (1) represen- 
tation proceedings and in (2) jurisdictional 
disputes. 

* Harry Shulman, ‘‘Reason, Contract, and 
Law in Labor Relations,’’ a speech reprinted in 
68 Harvard Law Review 999, at p. 1024 (1955) 
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the state, on the one hand, and ‘the rights 
t individuals, on the other. When a free 
society—based economically on free enter- 
prise and ideologically on the concepts of 
individual freedom, limited governmental 
power, and government by the consent of 
the governed—is faced by other societies 
that have solved their problem in jurispru- 
by lodging all powers in the hands 

the state, it behooves all of us to so con- 
duct ourselves that the “government of the 
will survive on this earth. 


le nce 


pe ople” 
In the final 
labor should 


and 
own 


management 
their 


analysis, 


and must shape 


destinies. They must the respon- 
sibility of their own actions for themselves 


must be 


accept 


and society as a whole. They 
mature enough and 
their problems without 
This is the 
Conciliation, mediation and 
tools to this end. 

more than to 
not all, problems 


the parties 


wise enough to solve 


government inter 
vention. essence of all 
self-government 
arbitration are 
Nothing would 
see the day when most, if 


very 


great 
please me 


in labor relations are solved by 
themselves either by private agreement or 
third-party methods 


[The End] 


resort to private 
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2 (the largest 
any group). Skilled 
Social and 
cent 


men were down 72 per cent 


decline experienced by 
workers were down 57 per cent. 
down 29 pet 
down 36 


were 
workers 


welfare workers 


Clerical and sales were 


per cent 


Supplemental Unemployment 
Benefits 


Whether it is permissible for workers 

to receive unemployment compensation 

from both companies and states is 

being adjudicated 

The workers in certain industries, such as 
steel, sometimes cannot put in a full year’s 
work. Often their jobs will contain several 
months of layoff and, most important, of 
This problem has been brought 
out by many labor leaders, among them 
Walter Reuther, president of the UAW and 

the AFL-CIO. One of 
been the much-discussed, 
annual 


no salary 


~€ president of 

results has 
-called 
However, payment of additional benefits 
laid-off workers has 
Since 


“ouaranteed wage.” 


by a company to its 
presented a problem in some states. 
regular unemployment benefits come out of 
state funds, state governments May see no 
reason to supply them if an employer is 
already doing so. By laws and administra- 
tive rulings in Ohio, Indiana, Virginia and 
North Carolina, workers cannot 
state unemployment compensation if their 
provide 


receive 
collective bargaining agreements 
that they will receive it from the company. 
At present, this important issue is being 
deliberated by the courts. 

In the interim, an agreement between 
certain steel companies and the Steelwork- 
This provides that 


ers Union is in effect. 
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supplemental payments will be discontinued 


until a decision has been reached, at which 


time payments will be made retroactively 
to the workers if supplementation is found 
If the decision disallows 
but 


then this 


to be permissible 


regular payments permits them in 
lump-sum 
But if neither plan is found to be 
the submitted for 


arbitration. 


fashion, will be ar 
ranged. 
will be 


proper, issue 


Safety Rates for Workers 

Remain Stable 
The 1956 labor figures reveal a record 
low of injuries. 


who 
often 


In 1956, the number of workers 


sustained injuries on job was 
equal to or below lowest levels of 


recent years The 1 au of Labor Statis 


tics survey repo safety records 


either remained fairly constant or showed 
improvement. 

The 
held by 
experienced a rate of .&8 injuries per 
worked An 


of the study showed the explosives industry, 


safest record of all the industries 


was telephone communication, which 


million 
esting result 


man-hours inter 


usually thought of as being one of the most 


dangerous, holding the fifth lowest rate, 
2.5. Other manufacturing lows 
thetic rubber, 1.9: 
miscellaneous communication 
2.4: aircraft, 2.6: 
tubes, 3.3; electric 


were syn 
fibers, > 3: 


synthetic 
equipment, 
tires and 


radio tubes, 2.7: 


lamps (bulbs), 3.3; and 


electrical equipment for vehicles, 3.4 


work 


ing resulted in a total of 712 days of dis- 


Disabling injuries in manufactur- 


ability for each million man-hours worked 
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during the year, compared with 763 days in 
1955. Death resulted in three of 
1,000 cases reported, and some permanent 
impairment, such as loss of limb, resulted 
in 63 of very 1,000 temporary 
injury that kept the worker off his job for 
at least a day averaged 18 days of disability 
The 


cluding time-changes evaluation for perma 


every 


Cases ot 


average for all 


per case cases, WU 


nent impairments and deaths, amounted t 
59 days per case, compared with 63 in 1955. 

In construction, disability due to work 
and 


days per case 


million 


averaged 85 
2,330 days for 
worked. 


retail trades averaged 43 days per case, 


injuries 
totaled 
hours 


each man 
Injuries in wholesale and 
and 
the standard severity rate was 498 days pet 


million man-hours. 





LOCKOUTS—Continued from page 54 





magnitude, is suf- 


lockout. 


ness, regardless of its 


ficient justification for a 
While the court may have considered “the 
resultant restriction on the ef- 
fectiveness of the activity” in 
sanctioning this lockout, its decision failed 
to reflect consideration. Aside from 
recognizing “that the determination involves 
the striking of a balance between the em- 


degree of 


concerted 


such 


ployees’ guaranteed right to strike and the 
employer’s right to prevent resulting eco- 
nomic hardship,” the court failed to mention 
what effect this lockout might have on the 
effectiveness of a real or anticipated strike 
One might well ask how a balance may be 
struck using only one side of the scale. 


The court did not examine “the nature 
of the measures taken” by the employer. It 
completely ignored the fact that the em- 
ployer merely had transferred its 
to its other plants, thus leaving the 
ployees with no jobs from which to strike. 
Yet without jobs there can be no strike in 
the real sense of the word; without the 
power to strike, the bargaining 
the union is practically nil. 


orders 
em- 


power of 


In considering the “timing” of the lock- 
out, the court overruled the trial examiner’s 
finding that the employer had violated Sec- 
tion 8(a)(5) by failing to fulfill the require- 
ments of Section 8(d). It will be recalled 
that the Board had not ruled upon the 
Section 8(d) question, for it had found other 
reasons for a violation of Section 8(a)(5).™ 
Because the court believed that the Board 
had not reserved this point in its decision, 
and had not urged its applicability on re- 
view, it refused to remand the case to the 
Board for determination of this 
the ground that it “would merely give the 
3oard another bite at the proverbial cherry, 
and, if such conduct were condoned, piece- 
meal litigation would result.” ™ 


issue, on 


The court, by finding the lockout privileged 
under its application of the Betts Cadilla 
criteria, in effect condoned the lockout de- 
that it fell within the pro- 
One might well ask 


spite the fact 
hibited 60-day period. 
why the court, if it really believed that a 
compromise of Section 8(d)(4) was justified 


in this case, did not clearly say so. 


Conclusion 


In deciding questions concerning the 
legality of lockouts, the NLRB and the 
courts have applied a test which endeavors 
to balance the right of employees to engage 
in concerted activities against the right of 
employers to protect their businesses. This 
test, originally developed by the Board in 
Betts Cadillac,” was re-emphasized in Ameri- 
can Brake Shoe.” In effect, this test means 
that the legality of particular lockouts will 
depend upon an assessment of the facts in 
each case and an application of the criteria 
Board has established. As the 
“The application of broad 


which the 
Board has said: 
principles involving the balancing of factors 
whose weight, both absolutely and relatively, 
will vary according to the circumstances in 
which they occur, must necessarily await 
specific cases.” While there are many 
difficulties in applying these criteria, they 
are not insurmountable; especially is this so 
when we consider the paucity of alternatives 


One of the principal purposes of the act 
is to balance the bargaining power of em- 
ployers and employees through the promo- 
tion of collective bargaining. Although the 
concept of relative bargaining power is a 
tool of 
limitations, it is nevertheless the most useful 


crude analysis, subject to many 


and realistic tool which can be used to deter- 


mine the legitimate rights of the parties 


[The End] 


in a particular case. 





83 See footnote 76. 
5% Case cited at footnote 78, at pp. 494-495. 
55 See footnote 28. 
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86 Cited at footnote 70 
87 Case cited at footnote 2, at p. 287. 
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In the economic battle between labor and mi 
economic weapons, such as strikes and picket 
been used by labor to achieve its objectives Manage 
the other hand, has utilized the weapon of the lockout. 
Professor Walter L. Daykin, who is with the Department of 
Labor and Management at the State University of Iowa, has 


an informative article on the legality and etfect of the 


ILL 


as a weapon in labor relations 


Union Relations. With Congressional investigating com 
mittees focusing the public’s attention on the inner workings 
of labor unions, Henry Mayer, a prominent New York attorney, 
has written a most timely article entitled “Etfect of Inter 

nion and Intra-Union Relations.” The article deals with such 
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illegal acts of its locals or members, several or joint liability 
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application to a pr F ‘t of facts, arbitration comes to the 
fore as a means of resolving such disputes. In “The Proper 
Uses of Arbitration,” Professor of Economics Harold W. 
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Davey states that when parties to ; lective bargaining 
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agreement disagree as to its meaning, voluntarily adopted 


arbitration is probably the best remedy that a private-enterprise 
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economy can provide as an alternative to economic force ot 
governmental compulsion. 


1] The development of atomic 


I 
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the possibility that greater numbers 
rkers will be exposed to disabling radiatior Earl F 
iversity of California (Berkeley) Institute of 

has made an interesting examination of 

e protection presently available to workers 


led | radiation 
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